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Recent Data Concerning Judicial Selection 


The report to the American Bar Association 
by its committee on judicial selection and tenure 
is by long odds the best source of information 
on this live subject that now exists. It is unfor- 
tunate that it was not printed in the advance 
program with most of the other committee and 
section reports. Members should note that it is 
part of the pamphlet which supplemented the 
advance program and contained the report of 
the section of judicial administration. Because of 
these significant reports that pamphlet should be 
filed for future reference. Publication of neither 
of them in full is likely to be made again, and 
certainly not until the annual proceedings appear 
about five months from this time. 

The value of this report justifies the highest 
praise. But this comment serves a second pur- 
pose. It is to explain why a report on the status 
of judicial selection planning appears in this 
JouRNAL at this time. The completeness of Chair- 
man John Perry Wood’s committee report was 
not anticipated. And so, about five months ago 
our report was prepared, but space for it was 
not available in an earlier number. It is now 
published in the hope that it may serve a pur- 
pose, although it is inferior to the committee re- 
port, which has to be considered “unavailable” 
to this JouRNAL because it would fill more than 
thirty pages. 





Only a few years ago ideas concerning judicial 
selection and tenure were rigid and simple; 
judges should be appointed for life, or elected 
to short terms. Until there had been analysis 
of the problem in many places and by many 
minds there was no means for moving off a dead 
center. First came the simple, but astonishing 
proposal, that appointment be limited to a list 
to be submitted to the governor by a non-political, 
non-salaried citizen commission. This fully met 
the objections to free choice by a governor, a 
method clearly inacceptable in most states. It 
not only circumvented the politics of the exec- 
utive office, but freed selection from the almost 
equally political procedure of confirmation. 

There remained the difficult problem of ten- 


ure. Earnest students of the subject have in- 
sisted that the good performance accredited to 
the appointive judiciary is due as much to se- 
curity as to specialized selection. There is much 
to be said for this position. Experience in office 
is undeniably important, but perhaps not quite 
so important finally as independence—freedom 
from personal political hazards. Security of ten- 
ure promotes both expertness and independence. 
The tenure problem has been acceptably solved 
by adopting Albert Kales’ proposal, embodied in 
the Judicature Society’s model acts for court 
organization. This plan provides for removal of 
a judge after a reasonable term in case he can- 
not get a majority vote of the people when no 
candidate is opposed to him. 





The difficulties faced by the best minds in 
solving political problems is well illustrated in 
the planning and replanning done in a score of 
states in recent years. In a number of these 
states plans have been approved after much con- 
troversy, only to be altered in the light of more 
deliberation. 

The drift of opinion has been for several 
years toward acceptance of the idea of limiting 
the governor’s choice of candidates for appoint- 
ment and of making tenure dependent upon 
public approval. It took a long time to get this 
far. But in political organization there is always 
likely to be more than one good method. The 
plan now ascendant shifts choice largely from 
the executive to the nominating commission, and 
in doing this runs contrary to the principle of 
fixing responsibility in a conspicuous official. 

No general comment on the problem should 
omit Professor Charles T. McCormick’s plan for 
making the governor the moving party in select- 
ing judges, and at the same time restricting his 
opportunity to play politics. Professor McCor- 
mick’s proposal, briefly, is that the governor 
should appoint a member of the highest court 
to be chief justice for a term coextensive with 
that of the governor; that the chief justice should 
fill all judicial vacancies in the state during his 
term; and that all judges so selected should be 
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subject to removal by the voters at stated elec- 
tions, and without opposing candidates. 

This proposal was set forth in Illinois Law 
Review (vol. 30, No. 4, December, 1935) and 
was commented on in this JouRNAL (vol. 20, no. 
2, August, 1936). 

It will be seen that by this method responsi- 
bility is limited to two conspicuous officials, the 
actual choice of a judge being by an official hav- 
ing special knowledge of the requirements and of 
the qualifications of candidates. It is suggested 
also that, as in Massachusetts, there should be 
public announcement of an intended choice thirtv 
days before investiture, to permit of public con- 
sideration. 

If this plan, and the one now most generally 
favored, were to be tested in practice, each 
would effect a great and vitally needed reform. 
Each would be far superior to the system in 
states in which the governor appoints and the 
senate confirms, or to appointment by a legis- 
lature. Either one would be far superior to the 
federal system. 


Meanwhile it should be hoped that more atten- 
tion will be given to the problem of retirement 
of judges. As to this, we have hardly made a 
start. The principles, however, are clear. It 
should be possible for the state to put even a 
worthy judge on a retired list. Any such invol- 
untary retirement should be the result of judi- 
cial action. A judge failing in powers would not 
demand a hearing (assuming his sanity) if the 
system provided for involuntary retirement be- 
cause of physical or mental unfitness. And this 
plan would permit of the occasional use of re- 
tired judges so far as their powers would permit. 
Such a system, long employed in Canada, would 
be as effective here as there, and would call to 
mind Davy Crockett’s rifle which became so 
notorious in the woods that squirrels dropped 
from the trees and surrendered on sight of it. 





Generations ago, and before there had been 
adequate study or experience, the problem of 
the unfit judge was met in only two ways, both 
of them impracticable and unfair. Removal by 
a vote of both houses of the legislature is pro- 
vided in some state constitutions. That use of 
it is virtually never attempted is fortunate, for 
the results would be partisan domination of the 
bench. No better opinion can be held for im- 
peachment. The involuntary retirement of a 
judicial officer should have all the safeguards 
inherent in judicial procedure. 

Until recently there was only one prescribed 
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remedy for misconduct by lawyers—disbarment. 
That remedy had virtually no prophylactic qual- 
ity; it afforded no means for questioning a law- 
yer’s conduct before that conduct justified dis- 
barment. It had in itself no trace of continuing 
superintendence. It did not prevent a continu- 
ing increase in misconduct. Progress began only 
when superintendence was provided and was 
coupled with power to impose minor penalties, in 
the nature of warnings. 

It is not assumed that conditions as to bench 
and bar are quite parallel, but any properly or- 
ganized judicial system would provide superinten- 
dence, and that would mean opportunity to con- 
sider complaints concerning judicial conduct, and 
their adjustment privately. Retirement because 
of misconduct would be virtually unknown. 


We return to the statement that there should 
be provision for involuntary retirement through 
judicial procedure. Not infrequently it would 
serve when a judge has outlived his usefulness. 
Such procedure is correlative to security of ten- 
ure. And of course there should be a pension 
for every retiring judge who has served a rea- 
sonable time and is not removed because of wil- 
ful misconduct. 





Lay Opinion Invoked in Missouri 


Missouri appears to be the only state in which 
there is an organization of both lawyers and 
laymen for the promotion of present standards 
of judicial administration. An article in the 
April, 1938, number of this Journal tells of the 
organization of the Missouri Institute for the 
Administration of Justice. After some months 
of preparation the Institute has fixed upon su- 
preme court rule-making power as its first ob- 
jective. It frankly looks to the legislature for 
much of its program. The bench has been far- 
sighted and progressive. The bar has been 
stimulated in the past four years beyond all 
previous expectations. 


In the next session of legislature, soon to be 
held, it will be seen whether lay support to the 
profession can overcome an attitude on the 
part of legislators which has stifled all advance 
for years. The Institute properly includes crimi- 
nal procedure as an integral part of judicial rule- 
making. This is not only logical, but is especially 
needed, though it may make the task more diffi- 
cult. If the program succeeds the responsibility 
will be that of the supreme court justices. Surely 
no lawyer can reasonably believe that the court 
will be rash. All experience negatives this. Pos- 
session of rule-making power, however broad, 
has everywhere called for bar stimulation be- 
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fore results are obtained, partly because of judi- 
cial timidity, partly because the judges are too 
busy with their regular function, and partly be- 
cause they cannot unaided go far in developing 
a consistent code. 

Supporters of the movement in Missouri, in- 
cluding doubtless the state and most of the 
stronger local bar associations, will find a prece- 
dent in the case of Washington, where the su- 
preme court has had authority to revise criminal 
procedure for many years. The court has made 
improvements, even in its own mode of handling 
criminal appeals. In this it has been aided by 
the judicial council and the State Bar. The Bar 
and the council work hand in hand, always agree- 
ing on recommendations, most of which are di- 
rected to the supreme court and are given effect. 

There is a point also in the fact that the stat- 
ute conferred power to make “rules of pro- 
cedure,’ and was interpreted at the first oppor- 
tunity to mean rules as to both civil and criminal 
procedure. There are several other states where 
the broad term is used, but has not been inter- 
preted for the reason that the bar has not sought 
improvement in criminal procedure from the 
court. Bar associations in recent years have been 
little concerned with criminal procedure. Their 
work and interest tends to follow their clients’ 
interests. Finally, it may be observed that in 
Washington there has never been any outspoken 
criticism of the court’s broad interpretation of 
the statute conferring, or confirming, broad rule- 
making power. Any proposal to narrow the 
power ‘would be sternly opposed by the State 
Bar. 


Success in Small Claims Practice 


With the spread of legal aid services in many 
states there is a need for consideration of the 
courts and procedure upon which legal aid must 
rely when suits are found necessary. Since 1913 
the problem has been solved in a number of 
important jurisdictions through conciliation and 
small claims procedure. But for the vast ma- 
jority of jurisdictions there is lacking a properly 
organized local court, not dependent upon fees, 
which can afford proper service for small claims. 

It would seem that all lawyers who give sup- 
port to legal aid organizations should appreciate 
the need for a suitable tribunal. Where there 
is such a court it is of course of immeasurable 
value to all litigants. 
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It was the Cleveland Legal Aid Society that 
opened this question in 1905, but not until the 
properly organized municipal court was estab- 
lished in 1912 was there opportunity to escape 
the courts of fee-paid justices. In its first year 
the new court provided a clerk to assist small 
claims customers. In that year 1200 petty cases 
were adjusted by the clerk without suit and 
advice was given in many more. 

In the following year the court opened its con- 
ciliation branch. The name came from long 
established conciliation procedure in Denmark 
and Norway, where lay advisors exist in all dis- 
tricts to aid parties in dispute to reach an under- 
standing. But there is little substantial difference 
between the practice in the conciliation branches 
in Cleveland, Minneapolis and other cities, and 
the small claims courts in Massachusetts, Cali- 
fornia, New York City and elsewhere. There 
must be first a legal aid society or court clerk 
to sift the cases, and next, and most important, 
a judge who will command the confidence of 
the parties. With these factors small claims. 
usually rated as those under fifty dollars, may 
be properly tried and so rapidly as to involve 
little cost to the public. 

The advantage of such procedure to legal aid 
societies need not be stressed, and since lawyers 
are now so generally giving support it is timely 
that they take action to acquire a proper tri- 
bunal, even though no more than one-tenth of 
the cases will reach trial. The fact is that there 
has not been much spread of this practice in the 
last ten years, except in New York City. All 
who are interested will find in the Judicature 
Society’s bulletin fifteen (sent free) all the infor- 
mation needed. 

This article was suggested by figures recently 
published concerning the work of the Cleveland 
conciliation court in one year. The Ohio Bar 
Association Report says: 

“In 1937, there were 16,657 complaints filed 
in the branch representing $361,851. Of these 
5887 or more than one-third were adjusted. 
These complaints represented a total of $120,406. 
A total of 4406 complaints were entered on the 
docket for trial. The amount involved in these 
complaints was $117,747. The number of com- 
plaints abandoned was 6364. The amount in- 
volved in these complaints was $12,367.” 

That’s a lot of accomplishment for one court- 
room. It is of social benefit to the bar and 
the judiciary of very high purport. 








Statement of Purpose 


Section of Bar Organization Activities 


General Motors makes cars, trucks, parts, accessories, lighting equip- 
ment, refrigerators, airplane parts, of endless variety. Suppose it had no 
sales force to dispose of its products. 


The American Bar Association is a large corporation which produces a 
large variety of excellent products in its workshops, the sections, committees, 
and annual meetings. It is the only corporation for which lawyers work 
which has no sales force. 


What are the needs of each state? 
Where can we place our goods for sale? 


A factual survey must be made, a catalog must be prepared, a sales 
campaign planned and directed. The selling force in each state must be the 
state association aided by local associations. What are the plans for each 
state? How will they be carried out? 


The National Bar Program offered broad objectives. The association is 
now prepared to offer concrete programs and plans—improvement of judicial 
administration, integration, legal aid, judicial selection, improvements in 
criminal law and procedure, uniform acts, judicial councils, unauthorized 
practice. 


It is plain to see that this question of salesmanship is the third and last 
step in the reorganization process of the American Bar Association. 


1. A representative organization has been created. 


2. Better products from committees and sections more closely inspected 
before approval are now turned out. 


3. The selling organization must be built up—each state and local asso- 
ciation and individual members. 


Here is an organization problem which will test the ability of the Amer- 
ican Bar. What does your state need? The officers of state and local asso- 
ciations should be prepared to answer this question. The Section of Bar 
Organization Activities is at your service for the solution of problems which 
confront you. 


Frank J. Hogan, President, American Bar Association. — 


Officers of the Section Members of Section Council 
R. Allan Stephens, oO ere Michigan 
tien Forest G. Moorhead... Pennsylvania 
Burt J. Thompson............. Iowa 
isi William W. Evans...... New Jersey 
Raymer F. Maguire, R. Wayne Lawler............ Texas 
Vice Chairman. | oo eee Wisconsin 
O. B. Thorgrimson..... Washington 
L. Stanley Ford, eS ee Sieees 
Secretary. Charles H. Strong........ New York 
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Bar Activities Section Acquires Momentum 


Recent Meeting Shows Route to Coordination of Organized Effort 
Through Cooperation of Local, State and National Bodies 


No lawyer can contemplate the relation of his 
profession to the destiny of the Republic without 
a keen realization of the fact that the profession 
is rapidly acquiring means for the discharge of 
a high duty. One sees in all the manifold activi- 
ties of the organized bar a picture of the erection 
of a vast structure. The structure may be bet- 
ter compared with the Grand Coulee control of 
the waters of the Columbia River than with a 
public building, however grand the scale of that 
building. 

As in the upper Columbia basin, the work of 
laying a foundation required several years of 
work. From the beginning of the project the 
key word has properly been coordination. The 
foundation for coordination is the existing con- 
stitution of the American Bar Association. Upon 
that foundation, literally not one day elapsed be- 
fore scaffolding was being erected. In two years 
the form of the structure is seen developing 
within the maze of steel and timber construc- 
tion, a network not necessarily permanent, but 
designed to serve a great plan. 

Still coordination is the key. Most of the de- 
signers of the structure recall the long years of 
aspiration when, with archaic machinery, only 
small objectives could be conceived, and those 
rarely accomplished. It is no wonder then that 
these men with a vision strive today with unan- 
ticipated enthusiasm. In their minds is a fairly 
definite conception of a bar nationally energized 
and implemented with modern tools. 

Nor is it strange that the ABA section of bar 
organization activities is looked upon as the most 
essential factor in construction. Other sections 
formulate programs largely dependent upon the 
completion of a coordinated power plant. The 
builders of the local, state and national associa- 
tions are comparable to the crews that set up 
and operate the electric trams and telephones in 
a great conservation project. 

The outcome will be power production on a 
commensurate scale—that is, on a scale compar- 
able with the ability of the profession to devise 
means for making a maximum contribution to 
society—a contribution not merely of precepts 
and principles, but one so concrete that it will 
endure as an integral element of the society and 
government which we crave. 
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In the February, 1938, number of this JouRNAL 
an account of the deliberations of the section 
of bar organization activities was presented at 
some length. This is intended as an introduc- 
tion to a similar report of this year’s session. The 
report is offered with misgivings; it cannot avoid 
mangling excellent committee reports and ad- 
dresses; it cannot convey a sense of the spirit 
which dominates the bar executives and other 
lawyers who realize the vital importance of creat- 
ing a feeling of interdependence between all bar 
organizations—of interdependence and of cooper- 
ation. 


New Officers of Section 


The section’s past year of effort has been under 
the guidance of Chairman Carl V. Essery, of De- 
troit. His successor is R. Allan Stephens, secre- 
tary for many years of the most progressive vol- 
untary state bar association, that of Illinois. 
Chairman Stephens immediately projected work 
in all states as extensive as is conceivable under 
available income. 

As vice-chairman Mr. Raymond Maguire, Flor- 
ida, was advanced from his place on the section’s 
council. Mr. L. Stanley Ford, New Jersey, was 
continued as secretary. 

The council this year comprises Ex-Chairman 
Essery and the following hold-over members: 
Forrest G. Moorhead, Pa.; William W. Evans, 
N. J.; R. Wayne Lawler, Tex.; Carl B. Rix, 
Wis.; O. B. Thorgrimson, Wash.; and W. E. 
Stanley, Kas. The new members are Burt J. 
Thompson, Ia.; Charles H. Strong, N. Y. The 
term of office is four years. 

In only a few of the largest cities and two 
states are there any lawyers who pay as much as 
one and one-half cents a day in dues to a state 
or to a local association. Of these members less 
than half belong to the American Bar Associa- 
tion. About half of all practitioners are still 
possible recruits for at least the local associations. 
The principle is now well accepted that member- 
ship can be indefinitely extended when lawyers 
are shown that association deserves their support 
and repays them in any manner or to any extent. 
Of course it can repay them an hundred fold. 
Here is one great field for endeavor. The Ameri- 
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can Bar Association, with its vast responsibilities, 
cannot pay for all the work involved in building 
up state and local associations. It does much in 
supporting the section of bar organization activi- 
ties. There seems good sense in the idea that 
the state and local bars should contribute to the 
cost of maintaining a paid secretariat for field 
work. They should be proud to assume all this 
expense, which, divided among them pro rata, 
would be only a trifling load. 


Resolutions Adopted 


Of the resolutions adopted by the section, and 
submitted to the house of delegates, the most im- 
portant was one which recommended that the 
ABA establish a library of material useful to bar 
executives, with a trained librarian in charge; 
and that there be also a full time executive sec- 
retary for the section, who would disseminate in- 
formation, advise bar officers and attend many of 
the bar conventions. Realizing that this service 
cannot now be afforded, the resolution only asked 
for approval in principle, and the house of dele- 
gates did so approve. 

The program submitted by the committee on 
program was approved by the section and the 
house, as also were resolutions providing for an 
award to the most progressive state bar associa- 
tion and most progressive local association, the 
award to be without monetary value; providing 
for regional bar conferences in groups of states; 
providing for direct and accredited representation 
in meetings of the section of state and local bars, 
and in a manner which does not encroach upon 
the powers or functions of the house of delegates. 


Program Committee Plots Course 


The report of the committee on program, sub- 
mitted at the first session, demonstrates the earn- 
estness of this section. “The purpose of this sec- 
tion,” according to the by-laws, “shall be to in- 
crease the utility and the efficiency of state and 
local bar associations by investigating, discussing 
and recommending means and methods of 
strengthening such associations, coordinating their 
activities, and increasing their capacity for serv- 
ice to the legal profession and the public, and by 
providing a forum for the discussion of other 
subjects in which such associations are mutually 
interested.” 

The program committee looks upon this as- 
signment as “a task which would require the very 
best efforts and many personal sacrifices on the 
part of the membership, the officers and council 
members of this section, and also the services of 
a librarian and an able, amply paid and effective 
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full time executive secretary and secretarial staff 
of the section.” 

The committee sought the advice of bar presi- 
dents throughout the country, and upon digesting 
the replies were able to formulate answers to four 
questions; the first being: 

How may state and local associations be made 
to realize that they should be closely related to 
the ABA? The answer given was that each state 
association should provide a committee on affilia- 
tion with its locals and with the ABA, and each 
local association with the state and national 
bodies; and that the section should serve as a 
clearing house for information, advise as to per- 
plexing problems, and supply plans that have 
proved practical. 

The second question: how may the section 
approach local bars to make them understand that 
they may obtain aid in setting up effective or- 
ganizations? The answer was that model consti- 
tutions and by-laws should be drafted for associ- 
ations having less than 50 members, for those 
having less than 150, those having less than 500, 
and those with more than 500 members; and that 
programs should be suggested. It is presumed 
that all associations would have committees 
which parallel like committees in their state, and 
in the ABA, and presumably also the following 
standing committees: 

American citizenship; affiliation with state and 
American Bar Association; fees and schedules of 
charges; grievances; judicial selection and ten- 
ure; legal aid; legal clinics; legal education and 
admission; membership; professional ethics; pro- 
gram; public relations; state legislation. 

It was recommended that the section make an 
award to the local and state association which 
each year performs the most constructive work; 
such award to be without monetary value. Also 
that regional conferences, with a representative 
of the section present, be held for the discussion 
of all kinds of association problems. 

The third question: how may local associations 
be made to feel that they have representation in 
the section’s work without encroaching on the 
prerogatives of the house of delegates? The diffi- 
culty here is that the word “delegate” could not 
be employed without causing much confusion. 
The answer was that direct and accredited rep- 
resentation of all local and state associations 
should be sought, and without encroaching on the 
powers or functions of the house of delegates. 

The fourth question: how may the section best 
serve the interests of state and local associations 
and assist them in helping themselves and the 
public ? 

Definite replies were made to this question. It 
was recommended that the ABA maintain a li- 
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brary containing all available information deriv- 
able from the hundreds of active association com- 
mittees and executives, with a full time. trained 
librarian; and that there be a full time executive 
secretary of the section to manage the entire 
work. 

Resolutions embodying the foregoing recom- 
mendations were adopted, and approved by the 
house of delegates, with the proviso that the pro- 
posals as to library, librarian and executive sec- 
retary would be subject to the will of the board 
of governors. 

The program committee’s report was aug- 
mented by five pages quoting replies received 
from bar association presidents. 

The committee members: William W. Evans; 
Raymer F. Maguire, chairman; Morris B. Mit- 
chell; Carl B. Rix; W. E. Stanley; R. Allan Ste- 
phens. 


Coordinating State and Locals 


The report of this committee went into much 
detail concerning the implementation of the plans 
above formulated. The committee also included 
in its field relations of state and local with the 
ABA. 

As for cooperation between state and local as- 
sociations it was recommended that officers or 
representatives of state bars should visit locals to 
the end that friendly relations be established; 
that local activities be reported in the state bar 
journal; that a session of the state meeting be 
devoted to local association activities; that the 
state bar provide “speakers and programs to lo- 
cal associations,” which would “make possible a 
whole-hearted and vigorous combination of ef- 
fort.” 

As for an official union, a conference of bar as- 
sociation delegates meeting with the state bar has 
proved very effective, affording the needed “two- 
way road” for the transmission of opinions and 
facts. With or without such a conference, there 
way be grouping of local associations in federa- 
tions, and still less formal are regional confer- 
ences under the auspices of the state bar. Ex- 
perience has been had with all these plans in a 
number of states. 

Cooperation between a state bar and the ABA 
is established through the house of delegates, 
composed in large part of locally selected dele- 
gates. In furtherance of coordination it is pro- 
posed that the local delegate report to his state 
association concerning the work done by the 
house at its last meeting, and that there be dis- 
cussion of means for advancing the matters so 
submitted; that officers of the ABA be invited to 
address all state meetings; that membership in 
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the ABA be invited; that members of the section 
on bar association activities be given a place on 
the program ; that support be given to the enact- 
ment of uniform state laws; that frequent and 
informative references to the work of the section 
be published in state bar journals. 

And so far as this counsel is applicable it be 
adopted and acted upon by local as well as state 
associations. 

There has been heretofore virtually no attempt 
by state or local associations to give regularly a 
place on their programs to official spokesmen for 
the American Bar Association, or for increasing 
ABA membership at these conventions, although 
the ABA has for years invited state and local bars 
to send representatives to its convention. Its 
members in the state and locals should see that 
this obvious lack is made good. For this purpose 
their own members who are active in national bar 
work stand ready, and should be invited. A con- 
siderable share of local bar membership has no 
knowledge concerning the profession outside their 
own state. 

The committee discusses in its report also the 
matter of joint membership and joint dues for 
state bars in the ABA. The ABA constitution 
provides such a status, but of course does not fix 
the amount of dues. The time may not be dis- 
tant when such union may be effected to the great 
advantage of all concerned. 


United Effort for Reform Measures 


The committee points to the feasibility of 
united action in support of ABA projects for im- 
provement in the administration of justice. State 
vars will be assured of effective aid from the 
ABA in their projects. “Through public ad- 
dresses, especially over radio, interviews for the 
press and personal presentation to members of 
the legislature of the merits of proposals of the 
bar looking toward improvement of the adminis- 
tration of justice, local bar associations, their 
committees and members, acting in conjunction 
with the state bar organization (and, in appropri- 
ate cases, with the American Bar Association) 
have within their power the molding of a very 
considerable and effective sentiment favorable to 
such proposals.” 

The committee does not overlook the dis- 
couragement suffered by loyal association work- 
ers in legislative programs. It points to the Cali- 
fornia method, which resulted in the last legisla- 
tive session in the enactment of twenty-one out 
of twenty-nine bills. These measures originated 
in committees and in the conference of bar dele- 
gates, where they were submitted sixty days be- 
fore the meeting in order to permit of discussion 
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in the local bodies. In furtherance of enactment 
the legislative committee of the state bar was 
aided by the executive committee of the confer- 
ence of bar delegates. “It is believed that the 
expression of opinion in the conference of bar 
delegates was helpful in enabling the governor to 
arrive at the conclusion that certain of the meas- 
ures presented to him had received public ap- 
proval.” 


“Animated by the determination to present a 
united effort toward effectually carrying out proj- 
ects on which bar associations shall be agreed and 
encouraged by the fact that instances such as that 
above cited from California exhibit the power of 
union and cooperation, may our bar association, 
American, state and local, pursue with augmented 
vigor the study of the means of procuring an in- 
creasingly effective coordination of endeavor!” 

Committee members: Herbert W. Backes; 
Henry Bane; Howard L. Barkdull; Wilbur F. 
Denious; Forrest C. Donnell, Chairman; William 
J. Fitzgerald; Walter B. Gibbons; Ray B. 
Graves; Joseph P. Halier; John B. Harris; 
Claude Minard; Morris B. Mitchell; Alexis J. 
Rogoski; C. Edmund Worth. 


Local Bar Administration 


The report of the committee on local adminis- 
tration (not previously published) was presented 
by Chairman D. A. Frank, of the Dallas Bar. As- 
sociations should be classified because of the 
great differences existing among them. It is pro- 
posed that there be three classes: those having 
more than 200 members, those having 50 to 200 
members, and those having less than fifty. Plans 
could then be made for assisting those of each 
class in a practical way. A principal recommen- 
dation is that associations in each class should be 
able to hear from speakers who have made a 
study of the needs peculiar to the class. The plan 
evidently implies the use of speakers within each 
state, and it is suggested that they be willing to 
render this service without cost to any associa- 
tion. 


Already there has been considerable missionary 
work of this kind by members of the commit- 
tee. It is recommended that the committee be 
enlarged to include one member in every state, 
and that there be a roster of speakers in each 
state. 


Chairman Frank supplemented the committee 
report, in presenting it, by telling how the Dal- 
las Bar Association had nearly doubled its mem- 
bership, largely through weekly meetings, held 
Saturday morning, when informative addresses 
are presented. He reported a membership of 800 
in a county having about 1300 lawyers. In 
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Houston, too, the legal clinic has attracted mem- 
bers to sessions having from 150 to 400 present. 

The vital importance of live local associations 
is indicated by the fact that a lawyer not a mem- 
ber of his home organization is rarely a member 
of the state or national associations. 


Section Success in Detroit 


President Ben O. Shepherd of the Detroit Bar 
Association told how the success of the medical 
societies derived mainly from the instruction 
which could be afforded only through organiza- 
tion. The point was made that a local bar asso- 
ciation should not hope to succeed unless it gives 
something of value to its members. 


The recent history of the Detroit Bar Associa- 
tion shows a way to success. Less than a year 
ago members were asked to indicate which of six 
sections they wished to be attached to. The sec- 
tions were: real estate, probate and trust; corpo- 
rations; commercial law; criminal law and en- 
forcement; insurance law; taxation. The number 
who promptly enrolled equalled the entire mem- 
bership. In forming sections the Detroit bar was 
the first city bar in the country. 


But it was not merely forming sections. The 
sections were created to foster clinics—meaning 
thereby sessions devoted to technical subjects, 
presided over by experts among the members. 
The juniors, stimulated by the section formation, 
formed a section of their own voluntarily. The 
topics taken up by them were largely matters of 
practice. 


Twenty-nine meetings were held. All associa- 
tion members were invited to attend the section 
meetings and without cost. The result was an 
unexpected success in all respects, including a 
marked increase in membership. Sessions were 
begun at 3:45 or 4:00. The lecture filled about 
one hour, and then time was devoted to ques- 
tioning the speaker, often more than an hour. 


It was found that the busiest lawyers were 
anxious to cooperate and to spend many hours 
in preparation of an addresss. The choice of 
speakers is, of course, of primary importance. 

Fortified by these proofs, President Shepherd 
concluded as follows: 

“In conclusion I would say that a local bar 
association to succeed and be an important factor 
in the system of administering justice, and a vi- 
tal influence in its community, must have the 
active cooperation and support of the great ma- 
jority of the lawyers, and in order to obtain and 
hold this cooperation and support it must render 
a valuable, almost an indispensable, service to 
the average practitioner. Sectional organization 
work is one method by which the association can 
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supply a definite and practical service to its 
members.” 


How ABA Can Aid Local Bars 


President William Doll, of the Milwaukee Bar 
Association, presented the first of three addresses 
dealing with the assistance which the American 
Bar Association can render to state and local as- 
sociations, and what they can do to aid the Amer- 
ican Bar Association. (Attention is called, in 
this connection, to the article on another page 
concerning the survey of local bar work made on 
behalf of the Milwaukee Association and em- 
ployed as a basis for extension of useful activi- 
Lies.) 

“The American Bar Association can be no 
stronger than the local bar groups,” was the ini- 
tial sentence, and when it comes to the final test 
of implementing ideals there is much truth in the 
statement. The facts then justify keen interest 
by the national body in the life and strength of 
the local organizations. The first need is for more 
information for local bar leaders as to what is 
being done in their field throughout the country. 
Since many local leaders are not ABA members 
it was suggested that the information should be 
submitted in bulletin form, directly to all such 
officials. 

Here the speaker told of the impasse in Mil- 
waukee not long ago, when various activities 
were proposed and information as to their rela- 
tive success was acquired through inquiries sub- 
mitted to the leading city associations. The in- 
formation received from twenty-five cities was 
tabulated and showed that in Milwaukee both 
membership and dues were below the average; 
that associations having full-time secretaries were 
doing outstanding work; and that most groups 
were giving special attention to the problems and 
the interests of the younger lawyers. 

The experience elsewhere resulted speedily in 
assured planning. Young lawyers were placed on 
committees, a membership campaign was begun, 
two “sectional committees” were created, and 
with some misgivings publication of The Gavel 
was begun. It is a quarterly journal, and already 
has “a comfortable advertising profit.” 

The route to the much desired executive secre- 
tary was opened indirectly. Learning of the past 
presidents club in Los Angeles, it was found that 
in Milwaukee there were twenty-two former 
presidents, who, at the expiration of their terms, 
had become detached from bar work. So they 
enthusiastically became a group and now “are de- 
vising means for employing a full time secretary, 
sponsoring a long range program of institutes and 
working actively to establish an endowment fund 
to finance increased bar activities.” 
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The ABA could, also, through this section, set 
up panels of capable speakers to address local 
groups. “A major problem in any city is to se- 
cure lawyer speakers to address bar groups.” 

“The Association can aid the local groups in 
the matter of membership. One of the principal 
reasons for non-affiliation of approximately forty- 
five per cent of our lawyers is their ill-considered 
impression that bar associations do not accom- 
plish anything. This impressign is our fault, not 
theirs—we have not sold the Association to the 
non-members—we have not made known to them 
with sufficient force the great work which the 
American Bar Association has undertaken and 
accomplished. The Association, through this sec- 
tion, might prepare and make available at cost to 
all local groups an attractive and brief outline 
covering the story of the American Bar Associa- 
tion, its work, its challenge and its needs. This 
could be combined with data showing what some 
associations have accomplished with a healthy 
membership. Thus the local groups would be 
able to circulate to non-members during a mem- 
bership campaign, a carefully prepared, yet inex- 
pensive, pamphlet containing much information 
which even the membership chairman may not 
possess. 

“Furnishing these services to the local bars will 
require additional personnel. It is suggested that 
this section consider the employment of a full 
time paid secretary to compile and distribute this 
information, to co-ordinate the work of all local 
bar groups, to outline membership campaigns and 
bar integration projects, advise on activities for 
weaker groups, and help enlarge those of stronger 
units. The employment of such a secretary might 
be financed by a small per capita fee paid by each 
local association receiving the service. 

“Such a plan would greatly enlarge the aid of 
the American Bar Association and of this section 
to the local bars. Instead of meeting once each 
year to discuss bar administration problems with 
a limited group, and to make recommendations 
which reach only a few ears, our work would be 
grounded on a broader base of experience and our 


findings would actually reach those intended to 
be benefited.” 


Means for Aiding State Bars 


The proposals submitted in the address of 
President W. Wallace Frye, of the Missouri State 
Bar envision a united bar as the natural outcome 
of cooperation between the three units, local, state 
and national. He would energize all steps toward 
this ideal. 

The American Bar Association, he showed, 
had led movements in respect to educational 
standards, admission standards and preventing 
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unauthorized practice. He recommends similar 
leadership in a number of important lines. First 
is mentioned judicial selection and tenure. (The 
complete information demanded by President 
Frye was afforded by the report of Chairman 
John Perry Wood's committee, published rather 
obscurely in the “reports of the section of judi- 
cial administration,” a pamphlet mailed to ABA 
members about the time this address was being 
prepared. ) 

A second need is a study of rule-making power 
in all states, and in this case too President Frye’s 
wish was on the way to fulfillment about the time 
he wrote, through the survey made by Prof. Silas 
A. Harris, published in the June number of this 
JOURNAL. 

There is a need also for a study of court sys- 
tems with reference to the reviewing function and 
the place of intermediate appellate courts. In 
Missouri, at present, the speaker said, there was 
pending a proposal to do away with three inter- 
mediate courts, enlarge the supreme court and 
permit it sit in divisions in several cities. In- 
formation as to the working of systems in other 
states is difficult to procure. 

The speaker suggested that more attention 
should be given to informing state bars as to 
their duties and interests in presenting the prod- 
uct of the work of the conference on uniform 
state laws to their legislators. 

“All of this leads to the suggestion that the 
American Bar Association develop and maintain 
a clearing house for exchange of work done by 
the various state associations. . . A great deal 
of duplication of effort could be avoided by use 
of such a clearing house, and the information 
gathered there could also be used for a number 
of purposes, including the preparation of a sur- 
vey to show what bar activities are being car- 
ried on in each individual state.” 

There was much emphasis on the proposal that 
there be an assistant to the president of the 
American Bar Association, who could devote him- 
self to visiting state bar conventions and pre- 
senting a program to the lawyers of the state 
associations many of them not ABA members. 

“Such person would act as a coordinator and 
be doing the practical work in coordinat- 
ing the work of the American and _ state 
bar associations. He would meet with the 
officers and executive committee of state associa- 
tions; present the American Bar program to 
them and discover just what part of the program 
needs special attention in particular states. He 
would also attend state, regional and district 
meetings and address those meetings. Such per- 
sonal contacts will have more effect and get bet- 
ter results than letters and articles in bar jour- 
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nals. Such coordinator would devote all of his 
time to such work, and work toward the estab- 
lishment of a united bar when members of state 
bar associations would also become members of 
the American Bar and pay dues through their state 
associations. Someone may say that the vice- 
presidents and delegates of each state could do 
this work. They could not devote the necessary 
time to such a program. I do not believe they 
could do it as effectively as a coordinator vested 
with authority to represent the president of the 
American Bar Association. Local representatives 
do not “always have as much influence over their 
fellow lawyers as a representative from some 
other state. If it is determined, on account of 
financial or other reasons, that the American Bar 
Association cannot provide such a coordinator, 
then such work should be done by the board of 
governors,—each member doing the work of a 
coordinator in his circuit. The American Bar 
Association has seemed distant and something 
foreign to many state bar associations. It is true 
that, in many cases, the fault is with the state 
associations. But it is now important that the 
American Bar Association go to the lawyers, if 
the lawyers will not come to it. Carry the Amer- 
ican Bar Association program to the state asso- 
ciations, and, at the same time, help the state as- 
sociations with their programs and problems. 
“Another method of carrying the American Bar 
Association to the lawyers and to the state asso- 
ciations is the holding of regional meetings in 
various states during the period between the reg- 
ular annual meetings of the American Bar Asso- 
ciation. Such regional meetings have been held 
in past years, usually in connection with the an- 
nual meetings of state associations, and, in my 
opinion, have been beneficial. Many lawyers do 
not, or cannot, attend regularly the annual meet- 
ings of the American Bar Association, on account 
of the great distance to the place of such meet- 
ing. Regional meetings could be held each year 
in various states in connection with the state as- 
sociation meetings, and thereby bring the work 
of the American Bar Association direct to the 
lawyers of the country, and especially to the 
state associations. Such regional meetings would 
not be held in every state, but only in those lo- 
cated at a distance from the annual meeting of 
the American Bar Association, and in those states 
where the state association is weak and needs 
assistance. In this way the state associations will 
have the benefit of the American Bar Association 
program, and will be aided by its suggestions and 
help as to their own organization and program.” 


How State and Local Bars May Aid ABA 


To speak on this topic William L. Ransom was 
introduced by Chairman Essery as the “father of 
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the present American Bar Association organiza- 
tion.” Mr. Ransom spoke extemporaneously and 
at some length. As to the precise topic the state- 
ments were timely and specific, and to some ex- 
tent responsive to certain proposea amendments 
to the new ABA constitution, which were later 
defeated. 

“I would like to see the views and the policies 
and the activities of the American Bar Associa- 
‘tion actually and actively determined and con- 
trolled by the state and local associations—by the 
lawyers of the country—rather than by any per- 
sons, however wise, and however disinterested and 
however sincere, who are able to gather in an 
American Bar Association convention. 

In support of this principle he recommended 
the choice in the states and larger city associa- 
tions of delegates in a democratic way. This is 
the case as to state delegates, who are chosen 
through open nominations and balloting by ABA 
members in each state. The constitution imposes 
no specific method for the choice of the repre- 
sentatives of the state and large city associations. 
They may be handpicked; as yet no single method 
prevails, but other leaders have said, as did the 
speaker, that it would be better to have all rep- 
resentatives of state and large city associations 
chosen in the same democratic way as those 
chosen by ABA members in the several states. 

The principle is that of broadening the base 
of selection, and is readily accepted in the inte- 
grated state bars, where participation by all mem- 
bers in the selection of executives has resulted in 
no mistakes but, on the contrary, has wiped out 
caste and established confidence in the leaders 
democratically chosen. So long as state associa- 
tions remain on a basis of voluntary membership 
they “should be made and kept as inclusive and 
as representative as possible so as to command 
the right to speak for the profession in those 
states. (There is, of course, no reason why vol- 
untary associations should not adopt mail voting 
for their own members, as was long ago done in 
Illinois. Since it has proved to be entirely safe 
in integrated state bars there should be no hesi- 
tancy in associations which are exclusive, unless 
it is desired to perpetuate a system of selection 
by a clique.) 

Mr. Ransom could not give much support to 
proposals submitted by preceding speakers which 
called for increased expenditure by the American 
Bar Association. He said that he had seen two 
recent proposals for ABA activity which would 
cost more than the entire ABA income. If the 
board of governors attempted to carry out all 
such proposals for expanded services it would be 
necessary to increase revenue from five to ten 
times. In nearly every section, he said, he had 
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heard of plans for the collection of information 
at headquarters, a very expensive thing, and told 


‘about an undertaking of this sort by an engi- 


neering society which had wrecked it. 

As for an assistant to the president to carry 
his program to all associations, it was his opinion 
that the lawyers wanted no substitute. It was 
also inferable from his remarks that he did not 
think it possible for members of the board of 
governors to address all associations in their cir- 
cuits. “We might as well face facts and work 
out the things that the American Bar Association 
can really do as distinguished from things that 
in the essence of the picture are better left to 
state and local associations. 


Report from Junior Bar Conference 


During the forenoon session Mr. Robert M. 
Clark, an officer of the junior bar conference and 
treasurer of the Kansas State Bar Association, 
made an interesting report. The committee of 
which he is chairman had brought to ABA mem- 
bership by July 22, 1963 new members, and ex- 
pected the number to exceed 2200 by the end of 
the week. In Kansas, he said, the junior bar is 
organized independently of the state bar, and 
consists entirely of junior lawyers who are ABA 
members. 

In conjunction with the Kansas State Associa- 
tion, the junior bar makes a big feature of the 
admission of new lawyers. After the ceremony 
they are given a luncheon, followed by addresses 
making them welcome to the profession and the 
courts, and inviting them to membership in the 
state and national associations. Instead of direct 
solicitation the new lawyers are given printed in- 
formation concerning the bar organizations with 
application forms. The Kansas association pays 
the expenses. It has put at least one junior on 
each of its committees. Efforts were under way, 
Mr. Clark said, to encourage other states to give 
a like welcome to the profession’s novitiates. 


Answer to a Challenge 


Just before adjournment of the forenoon ses- 
sion Mr. Ray S. Fellows of Tulsa was given the 
floor. What he had to say was apropos of the 
proposals and discussions involving increased ex- 
penditure. He had found since reaching Cleve- 
land that the profession was challenged, here, 
there, and everywhere. He had a message to de- 
liver. It had been acquired the evening before 
from a cab driver, who said that he paid two dol- 
lars a month, four percent of his wages, to his 
union. 

Local Bars Should Share Expense 


After approval of the resolutions Secretary W. 
E. Stanley of the Kansas State Association said 
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that he believed that for the execution of the 
program and resolutions money would have to be 
raised by the state and local associations. He 
was supported in this by Mr. Carl B. Rix, a mem- 
ber of the board of governors, who said that he 
believed a permanent secretary for the section 
was necessary, but that the expense could not 
now be borne by the ABA. President Frye of 
the Missouri State Bar gave encouragement to 
this idea, telling how his association had for ten 
years paid from $1,000 to $1,500 a year for an- 
notation of the restatements of the law. He sug- 
gested that a tentative budget be at once arranged 
and that bar representatives present should take 
this matter home to their associations. 

Chairman Essery agreed that the ABA could 
not at present assume the expense involved in the 
resolutions looking to a librarian and full time 
secretary, and on his request a motion was 
adopted permitting him, when presenting the 
resolutions to the house of delegates, to ask for 
approval on principle. That would enable the 
section to see what cooperation the state and lo- 
cal associations could give. He suggested that 
the expense might be $25,000 a year. 


Symposium on Bar Integration 


The afternoon session was opened by a report 
from Mr. Roscoe Bonisteel, former president of 
the Michigan State Bar, who headed a committee 
which conducted a thorough investigation of the 
nature of administration in the integrated bars. 
The report makes eighteen pages as printed in the 
pamphlet containing the program. For this ses- 
sion Mr. Carl B. Rix presided. He also partici- 
pated in the symposium together with Mr. Boni- 
steel, President Burt J. Thompson of the lowa 
Bar Association, President George E. Brand of 
the Michigan State Bar, Mr. Harvey M. John- 
sen, Omaha, former secretary of the Nebraska 
Bar Association, Mr. Frank W. Grinnell, secre- 
tary of the Massachusetts Bar Association and 
Mr. William J. Fitzgerald, Scranton, former presi- 
dent of the Pennsylvania Bar Association. 


The Job Assumed by This Section 


Upon taking the gavel Mr. Rix said he was 
not at present an officer of his state or local as- 
sociations. 

“T was asked this morning why I was devoting 
my time to this section, in spite of the fact that 
I was no longer connected actively with the work. 
My reply may surprise you. It was that I regard 
this section and its work as the most important 
work in the organization. You heard Mr. Ran- 
som say substantially that this morning. 

“To all of us who have worked in coordination 


and who are engaged now in making the house 
of delegates and the coordination plan work, it is 
entirely and plainly evident that the bridge across 
which the work of the American Bar Association 
can be carried to the lawyers of this country must 
be this section and the organizations you repre- 
sent. Somebody must carry this work, which is 
carried on, formulated, through sections, through 
committees, back to the states and communities 
from which we come. 

“We have built up in the American Bar Asso- 
ciation a large manufacturing corporation. We 
turn our magnificent products, programs, cam- 
paigns, dearly cherished desires, plans which men 
have slaved and worked for for years, and we, 
the lawyers of this country, in the building of 
this corporation, have neglected the first prin- 
ciples. We have created no salesmen to sell the 
product. We have no selling force. Our inven- 
tory goes on the shelves. Mr. Brand may reach 
up and pull out some of it and take it out into 
his state on one subject. Another one of you 
may reach up and take out another subject. We 
get the spasmodic work and devoted service, but 
we have no selling force. 

“T am here today, and I propose to stay in this 
work until we have created a selling organization 
for the American Bar Association. I want your 
help in doing it because through you, sitting here 
as you have today, taking in these suggestions, 
we can make the work of the American Bar Asso- 
ciation really and truly effective. 


Picture of Ultimate Coordination 


“Integration, as shown by the report of Mr. 
Bonisteel and his committee, is an actuality, 
working, as we have demonstrated over and over 
again, to the complete satisfaction of twenty 
states. We should not be required to argue any 
more as to whether or not it works. The sole 
question left to us is how to get it. We are not 
interested in the method so long as we obtain the 
results, and let me tell you why we want results. 

“Tf the house of delegates of the American Bar 
Association is to be truly representative, it must 
represent and speak for all of the lawyers of this 
country. How can we get the results of speaking 
for all the lawyers of the country? 

“At the present time, from twenty states, we 
know that those representatives speak for at least 
forty thousand lawyers because they represent 
every lawyer in their state. If we can get, as 
you have heard me say before, one hundred per- 
cent representation, one hundred percent member- 
ship in every state association and every local 
association that has a delegate in the house of 
delegates, then we have obtained complete inte- 
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gration and complete coordination of the lawyers 
of this country, and we will not get it until we 
achieve that object. 

“T wish that you would think those things out 
and think them through, this question of sales- 
manship through this organization and this easily 
attainable object of one hundred percent integra- 
tion of the bar of this country, and if then to 
that you will add the incalculable effect upon the 
public life of this country if we achieve those ob- 
jects, I believe you will realize why we are pre- 
senting this thing to you over and over again un- 
til we get it. 

“Every little while in this work, we run across 
a human sparkplug who goes into his state and 
just seems to burn it up. That is the sort of 
campaign that has been carried out for the past 
two years in the state of lowa, and I am happy 
to present to you Mr. Thompson of Iowa!” 


How to Obtain Integration 


Mr. Burt J. Thompson, to whom this topic was 
assigned, was fresh from a campaign in Iowa. He 
declared that, notwithstanding the fact that inte- 
gration is “sound in principle and a great success 
in operation,” efforts in many states have not yet 
succeeded, and that he was convinced that the 
approach was not right. 

“What is integration?” he asked. “It is noth- 
ing more or less than an organization of the pro- 
fession to which all lawyers belong and pay some- 
thing annually to keep it going. How many states 
started out to sell the idea in that kind of a pack- 
age? As a rule the package had so many other 
ideas wrapped up with the fundamental idea of 
a better bar organization that there were too few 
buyers.” 

He believes it a mistake for a committee to 
begin by formulating a complete set of rules or 
complete draft act. By inference, the profession 
as it is receives a prejudicial advertisement, and 
the result is much unmerited opposition. 

“The use of the word integration is unfortu- 
nate. It is laughed at by some, wise-cracked by 
more, and misunderstood by all but a few, for 
much too long a period. It is an unnecessary 
handicap. 

“The word conjures in the minds of many an 
idea of regimentation and loss of the right to 
practice as the individual has been practicing. 
And it is also true that there must be reasons, 
made clear early in the movement, why the 
change is needed, what benefits will accrue to the 
individual lawyer and where his situation is going 
to be improved. Lawyers, like business men and 
other professional men are more interested in 
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their own welfare than in the transgressions of 
others.” 

His recommendation was that work should be- 
gin by building from the bottom, not from the 
top. He would build up in the local associations, 
through legal institutes and otherwise, proving 
the value of getting lawyers to work together for 
their own benefit. “Integration is a business 
proposition—not a new religion.” 

“The suggestion of a broader and stronger or- 
ganization should be the foundation idea instead 
of a complicated set of rules that create an in- 
stantaneous resistance. Why load up with un- 
necessary handicaps and burdens?” 

If the proposal is for organization under court 
rules there should be at an early stage conferences 
with judges, to get the facts clearly before them, 
and these conferences will quickly uncover some 
of the problems. 

“Judges know no more about what it is all 
about than the average lawyer. They should be 
definitely consulted. Their interest and approval 
is much more likely if they are fully informed 
and their cooperation sought before the battle is 
on. The picture of better bar organization is 
something that they should be and are interested 
in, and it is entirely proper to talk to them about 
a stronger bar, and at this stage, it should be 
nothing more than a stronger bar organization.” 

District judges as well, should be educated 
early, for they wield great influence. “In the 
main they are progressive and genuinely inter- 
ested in any movement that looks toward the 
welfare of the bar or the security of our judicial 
processes. 

In every judicial district the movement for bet- 
ter bar organization should be advanced by inter- 
esting lawyers in the possibilities of organization 
to a purpose. 

“If it seems desirable to go to the supreme 
court for the adoption of rules the original peti- 
tion should never, in my judgment, ask for much 
more than the minimum requirements which effect 
an all inclusive organization with an annual fee, a 
permanent full time secretary, and machinery to 
keep the organization going. As time goes on, as 
confidence develops and as the situation war- 
rants, additional rules may be adopted by the 
court to take care of any situation that arises.” 


Integration Experience in Michigan 


The situation of the Michigan State Bar was 
presented by President George Brand in a concise 
and convincing manner. The new organization 
dates from January 1936. After failure to obtain 
a comprehensive act by a small vote, the legisla- 
ture adopted a short one directing the supreme 
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court to perfect organization by rules. The 
speaker declared that the organization plan was 
in all respects a complete success. 

“Tt has the approval of the bar, the press and 
the public. Instead of eliminating the local asso- 
ciations it has stimulated their activity and in- 
creased their number. They are actively ‘feeding 
up’ to the State Bar through the constructive 
work of their paralleling committees and sections. 
Instead of lessening interest in bar problems, such 
interest has been increased. As predicted by the 
proponents of integration in Michigan, the num- 
ber of grievances has decreased.” 


Successful Disciplinary Rules 


Mr. Brand gave very practical counsel as to 
disciplinary procedure and bar dues. It is best 
not to repeal existing procedure for discipline; 
the old may at some time be preferred. The 
Michigan procedure as finally developed in 
the rules serves admirably. Bar committees 
investigate and make stenographic reports 
of the evidence with findings of fact and recom- 
mendations. When the recommendation is for 
action more serious than private reprimand the 
matter is heard by three “outside” circuit judges. 
The testimony taken by the bar committee is the 
sole evidence unless the court, on special show- 
ing, permits supplementary proofs. ‘Unless there 
is good cause shown for taking such additional 
proofs before the court they are taken by the 
committee, which then files a supplemental re- 
port. Review in the supreme court, in its discre- 
tion, on the law and facts, may be had.” 

It will appear that the respondent has every 
right protected and his tribunal is one wholly dis- 
interested. At the same time there is very little 
left to the supreme court, a matter of some im- 
portance. 

The grievance committee should have at least 
the power of court masters. “It is to the interest 
of the bar not to attempt to give finality, or too 
much finality, to the result of the proceedings be- 
fore it. Consequently judicial review should be 
provided, as well as some fair measure of possible 
review by the highest appellate court.” Under 
the statutory procedure the supreme court held 
that it could review only as to matters of law, 
bt under the new rules the court, in its discre- 
tion, reviews both facts and law. 

It is important also that the right exists to pre- 
sent the case to the court on additional, surprise, 
or protracted proofs. “Too rigid a restriction 
creates unnecessary opposition, if not distrust. A 
reasonable solution is to permit additional evi- 
dence to be taken only on special showing on 
court order; the same, however, to be taken by 
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the bar committee, unless due cause for the con- 
trary be shown.” 

“Guard against efforts to keep the dues down 
to a nominal amount. Nothing less than five dol- 
lars per year will be adequate. A full time paid 
secretary is absolutely essential, but compensa- 
tion of officers and committees, especially griev- 
ance personnel should be prohibited. Consider 
well the stenographic expense of taking the testi- 
mony and making transcripts thereof. It becomes 
a real burden. It should be provided for by the 
state through official court reporters. Such ex- 
pense has a direct bearing on the amount of dues. 
So far the State Bar of Michigan, with some con- 
cessions by court reporters and by use in some 
instances of its own staff of stenographers, has 
met the expense out of the bar dues.” 


Nebraska Bench and Bar Cooperate 


The Nebraska Bar Association, in 1914, was 
the first to react to the proposal advanced by the 
Judicature Society. Mr. Harvey M. Johnsen, 
long its secretary, told how, gradually, and 
against rather bitter prejudice, the idea grew. 
Progress was largely through the younger mem- 
bers of the bar. An unsuccessful attempt to ob- 
tain enactment of a bar bill in 1935 indicated 
fear of legislative control, amendments and re- 
peal. Effort turned to the power of the supreme 
court. 

The committee drafted rules and submitted 
them to all lawyers in the state, asking for a vote 
on the question of court responsibility, and also 
the schedule of rules. Over seventy-nine percent 
of the ballots returned were in favor both of the 
plan and the rules. 

A formal petition to the court resulted in a 
favorable opinion reported in 275 N. W. 265. 
The opinion, written by Justice Carter, was con- 
curred in unanimously. The following quotations 
present essential grounds: 


Duty of Supreme Court to Bar 


“The proper administration of justice is the 
main business of a court and whatever obstructs 
or embarrasses its chief function must naturally 
be under its control. 

“The practice of law is so intimately connected 
and bound up with the exercise of judicial power 
in the administration of justice that the right to 
define and regulate its practice naturally and log- 
ically belongs to the judicial department of our 
state government. 

“The court, having the inherent power to define 
and regulate the practice of law, has authority, in 
the exercise of a sound judicial discretion, to pro- 
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mulgate rules providing for the integration of the 
bar of the state. 

“That the court and lawyers have been sub- 
jected to public criticism is common knowledge. 
That a few unethical practitioners have degraded 
the public esteem of the bar as a whole is a fact 
well known to every lawyer. The denunciation of 
the bar by the public is based on the belief that 
the bar could purge itself if it would, but that it 
does not wish to do so. In the past, reliance has 
been placed in the bar associations of the state to 
accomplish effective corrective results. We have 
overlooked the fact that the bench and bar are so 
intimately related that the problems of one are 
the problems of the other. We have come to the 
conclusion that the bar, of itself, can do little to 
better the situation. But, with a cooperating 
bench and bar, it appears to us that a more ef- 
fective and efficient regulation of the bar would 
be the result. 

Under the plan suggested by the petitioners, it 
can be accomplished without invoking any power 
that this court has not already exercised and 
without the delegation of any of its judicial func- 
tions to any agency of the bar. The matter of 
the admission, suspension, discipline and disbar- 
ment of attorneys still rests in this court alone. 
In the event of a failure of the plan to function 
as hoped, it can be corrected or abandoned by the 
amendment or revocation of the rule by the court 
in the exercise of its sound judicial discretion. 

Most courts in the past have shown a reluc- 
tance to.act that has contributed to criticism to 
which the bar has been subjected. We feel that 
it is our duty, especially where the request comes 
from so large a majority of the bar who partici- 
pated in the referendum on the subject, to con- 
sider favorably the adoption of rules providing 
for the integration of the bar of this state by 
court rule under the powers lodged in this court 
by the constitution of the state.” 


Court and Bar Go Hand in Hand 


Continuing, Mr. Johnsen said: 

“Bar integration in Nebraska may accordingly 
be regarded as a recognition by the bench and 
bar of their mutual responsibility to the public 
for the manner in which the profession dis- 
charges its obligation in the administration of 
justice. 

“Tt lightens the task to have the court and the 
practicing profession go hand in hand. Each is 
brought closer to the other, while, at the same 
time, I believe the necessary equilibrium between 
them is more clearly marked, respected and pre- 
served. The official status of the organization 
under the court rules has silenced the argument 
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of those who pretend to fear that the policy of an 
inclusive association will be shaped to serve the 
selfish interests of a minority group. I think 
most members of the Nebraska bar feel a direct 
responsibility to participate in association affairs 
and activities, and I believe we have minimized 
the lethargy which is the bane of our profession. 

“In its ultimate analysis, of course, the inte- 
grated bar means nothing except spirit and ex- 
pression. Its inclusive aspect makes its machin- 
ery somewhat more effective than our former 
voluntary associations. But its soul and breath 
can only come out of the spirit of the profession. 
We in Nebraska believe that the spirit is more eas- 
ily and widely stimulated by integration through 
court rule than through legislative authoriza- 
tion, because of the more ready acceptance which 
the profession appears to make of it and of the 
seeming desire of the bar generally to cooperate 
with the court. It is worth much to be rid of 
selfishness and suspicion. 

We do not intend to lean our professional 
shoulder on the bench, nor will the integrated 
bar in Nebraska succeed if we attempt to do so. 
Our professional pride, however, prefers a part- 
nership with the court to legislative regulation. 
We feel that the court can help us and that we 
can help the court, and that out of our mutual 
cooperation will come that homogeneity of bench 
and bar which will effectively aid and improve the 
administration of justice.” 


Bar Integration in Pennsylvania 


This topic was assigned to Mr. J. Harry 
LaBrum, of the Philadelphia bar, who made a 
report in writing but was unable to attend the 
meeting of the bar organization section. He told 
how the Pennsylvania Association had concurred 
in an adverse report on integration made by its 
special committee and submitted at this year’s 
convention. (The subject was pretty well cov- 
ered in the article in the August number of this 
JouRNAL, page 84.) As Mr. LaBrum explained. 
the Association, while desiring a membership of 
more than one-third of the state’s lawyers, fears 
the consequences of taking them in en masse, and 
hopes to accomplish this gradually. with the 
needed increase in income, through diverting a 
percentage of fees awarded masters in divorce 
suits to the payment of both local and state bar 
dues. Under this plan, now operative in three 
counties, this luxury tax makes membership in 
the county and state associations inclusive. 

Pennsylvania has gone far, Mr. LaBrum shows, 
in respect to legal education and scrutiny of ap- 
plicants for admission. It also has, under su- 
preme court rule seventeen, a board of eleven 
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standing masters known as the board of gov- 
ernance. “Complaints against lawyers filed with 
this board or the court are investigated by the 
board. If the complaint appears to be well 
founded the complainant is directed to file a for- 
mal petition which the respondent must answer 
The matter then goes to a committee of three 
members of the board, having the power of sub- 
poena, who take testimony and make a recom- 
mendation to the entire board. If supported by 
a majority, the case is filed in the supreme court. 
The respondent may file exception to the recom- 
mendations within thirty days, treating them as 
a final decree, and thereafter the rules relating to 
disbarment proceedings instituted in a county 
court apply.” 

The significant statement follows, that: “The 
failure of these organizations to fully accomplish 
their purpose is not the fault of their members, 
but is the result of the failure and refusal of a 
large percentage of the non-member attorneys to 
lend their cooperation. But these persons would 
be antagonized rather than aroused by compul- 
sory membership in the state association. Even 
with an integrated bar, the accomplishment of 
the purposes of the association would be left to 
those who now constitute its voluntary member- 
ship.” 

Reference is made to the Olmstead case, 292 
Pa. 96, wherein the supreme court sustained the 
practice of forbidding a lawyer to try cases in a 
county other than that of his residence, except by 
employing local counsel. The preservation of 
this local privilege is so dear to a large share of 
the profession as to make them fearful of any 
change of bar organization. 


Public Relations Report 


Following the symposium on integration Mr. 
Mitchell Dawson, Chicago, reported orally con- 
cerning the great development of sentiment con- 
cerning public relations, evidenced by a research 
which his committee had undertaken at request 
of a committee of the board of governors. For a 
number of reasons lawyers seek a better under- 
standing of their status and work by the public; 
various proposals have been made; but until the 
board of governors as newly constituted takes ac- 
tion on the report made to them, no specific rec- 
ommendations could be offered. 

Chairman Dawson was able to affirm positively 
that because of cost and other factors successful 
campaigns to educate the public would call for 
sponsorship wider than that of local associations. 
There must be a “pooling of resources.” 

Suggestions were made as to certain types of 
activity which would be appropriate to coopera- 


tive work; namely: preparation for local and 
state associations of a handbook of information 
on publicity materials and technics; preparation 
of texts of addresses suitable for use by local 
speakers; a national radio program with electri- 
cal transcriptions for use in communities not 
reached by the leading networks; the preparation 
of pamphlet material for distribution by local 
bars to laymen, so that the latter may be made 
aware of pitfalls obvious to lawyers but not to 
the average layman. 

Further submissions by the committee will de- 
pend upon a policy to be determined by the board 
of governors. 


United Effort in Legislative Field 


The committee on legislative contacts, repre- 
sented by Chairman Frank E. Tyler, Kansas City, 
like that on public relations, reported a need for 
leadership by the American Bar Association. Its 
proposals are novel and striking. Heretofore, ex- 
cept for uniform law drafts, the ABA has left 
state legislation untouched. Now it has a broad 
and growing program involving legislation at vari- 
our points, and, while local interest and effort in 
each state is essential, it appears possible for the 
ABA to assist greatly in respect to the product 
and the technic of presentation. 

The committee found methods in the states di- 
vergent, and results more so. In one state vari- 
ous associations worked for needed legislation for 
thirteen years without a single success. As a ba- 
sis for progress the committee submits the fol- 
lowing proposals: 

(1) We propose to submit a definite and 


‘known procedure through which legislative rec- 


ommendations of the American Bar Association 
invariably pass, so that any legislature or com- 
mittee thereof may know that any such recom- 
mendation has passed through such preliminary 
period of examination and opportunity for criti- 
cism. When such system becomes common 
knowledge, failure to give due weight to any such 
recommendations will become inexcusable. 

(2) We suggest a method of contact between 
members of the American Bar Association who 
are members of state legislatures. and the head- 
quarters of the Association. We understand that 
the office of the Association gathers such informa- 
tion and that it will be available to this commit- 
tee, but when the Association adopts a policy or 
specific recommendations as to definite legisla- 
tion, a method of informing such individual leg- 
islators of such action toward the beginning of 
any given session should be developed. Very 
often members of the Association who are also 
members of the legislature are in a position to 
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advance any particular proposal and are willing 
to make the necessary effort to do so if such in- 
formation reaches them in the proper form, 
through the proper sources and reasonably early 
during the session at which action is desired. 


(3) Such members of the legislature should 
also be induced to watch all bills introduced 
which may be of interest to or affect the general 
policies of the Association, and report upon them. 


(4) The study and development of a method 
of reporting to the profession and to the Associa- 
tion on proposed and desirable bills. Probably 
the method used in New York would not be 
adaptable to all of the states, but experiences 
there are certainly of value in developing such 
system of reporting in other states. 


(5) The experiences of committees of this 
and other associations and of individual attor- 
neys in supporting desirable legislation in indi- 
vidual states are being collected and summar- 
ized. 

(6) The relation of the committee to the sec- 
tion, to the commissioners on uniform state laws, 
to the committee on noteworthy changes in 
statute laws, to the committee on state legisla- 
tion, and to other arms of the Association, should 
be definitely worked out to avoid any conflict or 
duplication of effort, and this experience and the 
personal services of those actively in touch with 
local situations should be placed at the service of 
any authorized arm of the Association undertak- 
ing to actively support proper legislation. 

(7) We feel that action should be taken by 
the Association itself to awake a deeper feeling 
of responsibility among lawyers as to legislation. 
We do not believe that members of the profession 
as a rule are unaware of their obligation to ad- 
vance and improve the administration of justice 
by actively supporting desirable legislation, but 
we find that in many instances they are reluctant 
to join any organized action because of the pos- 
sible misunderstanding of their motives by rea- 
son of their professional connection with certain 
clients, or because they do not believe that their 
support will be of value to the proposal. It is 
true beyond the need of any argument that, as to 
a large class of legislation at least, the profession 
which deals with such statutes as its daily busi- 
ness has a better knowledge of the advantages, 
possibilities and effects of specific acts than any 
other. It is the hope of this section that a 


method and knowledge of such method of the in- 
vestigation of and support of proposed legislation 
may be established which will greatly add to the 
weight of any suggestions coming from the Amer- 
ican Bar Association and go far to remove the ob- 
jections of any member of the Association to ac- 
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tively and vigorously lending his support to such 
proposals. 


Judicial Councils and the Bar 


In his report concerning the relation of judicial 
councils to bar associations Professor Silas A. 
Harris, Columbus, O., said that there are twenty- 
nine states having agencies commonly referred to 
as judicial councils. In California the council 
was created by amendment of the constitution, in 
most of them by the legislature, in a few by the 
supreme court, and in several by the state bar. 

The powers and duties likewise are various. In 
some states the council has the broadest commis- 
sion to study the administration of justice and 
make recommendations respecting any part of the 
court machinery or procedural rules. In some 
states significant results are attributable to coun- 
cil reports; in some the work languishes, usually 
because of a lack of funds. 

It is noteworthy that in the fourteen states in 
which the supreme courts have complete rule- 
making power the five which have no judicial 
councils have least exercised the power. It is 
obvious also that judicial councils not obtaining 
the interest and support of state bars are at a dis- 
advantage. It is not the work of the council to 
get its recommendations adopted and there is 
likely to be a waste of effort unless the bar takes 
hold of these recommendations. 

It is clear also that rule-making power, the 
need for which is everywhere appreciated, must 
rely upon the advice of an expert, disinterested 
group, as was so well demonstrated in the success 
of drafting new federal rules. At the present 
time judicial councils in seven states are compar- 
ing the local rules with the federal rules, looking 
to a uniform code of civil procedure and this is 
certain to follow in many more states. 


Report on Fees and Fee Schedules 


This committee, headed by Mr. Henry C. War- 
ner, Dixon, Ill., attached to its report in 1937 a 
schedule of minimum amounts which has been of 
assistance to associations interested in this sub- 
ject. No major changes have appeared neces- 
sary. Readers interested in this subject should 
know of this source of information. The com- 
mittee finds that when there is controversy as to 
the amount of fees the courts are more and more 
inclined to adhere to the amounts listed in sched- 
ules which have been regularly adopted by bar 
associations. | 


An Editor Looks at Lawyers 


The section meeting was favorcd by an address 
by Mr. Nathaniel R. Howard, editor of the Cleve- 
land News, under the above title. The address 
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was a very thoughtful one, containing sound com- 
ment on the relations of the press and the bar. 
The flavor may be tested by a few excerpts: 


“T wish I could get you to see that we news- 
papers expect you neither to threaten us with 
dire penalties if we do wrong or excuse us when 
we go astray. Our instincts are just as good as 
yours, and sometimes we think our willingness 
to work for the public good is greater. I have 
yet to see a court or a grievance committee pro- 
ceed against a lawyer who attempted to make use 
of the press unfairly.” 

Editor Howard told of the good work of the 
Cleveland Bar Association, to a considerable ex- 
tent dependent upon press cooperation. 

“Fifteen years ago the bar association was very 
hesitant about publicity for its actions. Due 
largely to the acumen of its executive director, a 
former newspaper man, it has overcome much of 
its caution; and I think its officers would agree 
that, exactly to the extent that it has given the 
public a candid account of its activities, it has ac- 
complished permanent community improvements. 

“Tt strikes me that no profession has given the 
public so little insight into its great powers and 
good instincts as yours. I rather imagine that 
the Cleveland Bar Association is far in front of 
many metropolitan bars in its cultivation of cor- 
rect publicity for its investigations and reports. 
Yet it seems to me that it will do much more in 
the future than it has done to date, to arouse 
public feeling for the right cause against the 
wrong in the administration of justice. . . 

“The typical metropolitan bar association to- 
day is well motivated and over-cautious. Its 
leadership has a moral quality far beyond its mili- 
tancy, and therefore overlooked almost entirely 
by the masses of citizens. With a little more 
vigor the bar could arouse and crystallize public 
opinion as it does not now do. Newspapers 
subscribe generally to a feeling that the bar as- 
sociation leadership is sometimes stilted and 
pompous where it intends only to be dignified. . . 

“In a large sense, the performance of our courts 
is the insurance of our democratic government. 
I believe the public feels this as never before. I 
believe the public will accept the leadership of 
the bar on judicial performance far beyond what 


the average bar association thinks. And when 
the public lines up the issue, the press is close by, 
neither far ahead or far behind; which is to say, 
the newspapers will work with the bar for better 
courts to the exact degree that the bar shows its 
leadership is not hesitant or selfish. 

“We live in an age when as never before you 
lawyers and we newspaper men can feel ourselves 
guardians of what a free republic has gained. If 
you and we ever fail the hope of the human heart 
for a constantly better world, just who shall save 
them?” 





Bar Influence Should Begin Early 


New Jersey is another state in which the bar 
gives a cordial welcome to its newest members. 
This practice originated years ago in Illinois, 
and is spreading with the caution which char- 
acterizes professional progress. That excellent 
weekly publication of the New Jersey State Bar, 
the New Jersey Law Journal, contains a report 
of the latest ceremony attending admission, from 
which the following is taken: 

“Fresh from the inspirations of law school, 
still possessed of ideals concerning the profes- 
sion, happy in his success at qualifying for ad- 
mission, the new lawyer experiences a marked 
let-down once he is admitted. Except in the 
smaller communities, he frequently finds himself 
lost in the shuffle, little noticed, with little or 
no recognition or guidance given him, a new 
member of the legal fraternity. To him it must 
seem that the cold quest for clients and fees 
is the all important preoccupation of the bar. 
No one denies their importance but to make them 
the sole objective of a professional man is to 
degrade the profession. 

“Unless the prover influences of law school 
days are continued in some form early in his 
professional career, distorted perspectives as well 
as defections from accepted standards of con- 
duct are likely to result. This is more so today 
than was the case in the earlier days when 
there was easier and more frequent contact with 
judges and older practitioners whose precept and 
example enable the neophyte at the bar to re- 
tain his ideals and keep them from becoming 
delusions.” 





Voluntary association will not produce an organized bar. The 
volunteer system in law as in war has proved, so far as complete 
organization is concerned, a failure. 

—Martin Conboy, N. Y., 1923. 


The Function of Bar Organizations in the Improvement of 
Judicial Administration* 


By ArTHUR T. VANDERBILT 


“Certainly reasonable ideals of judicial administration are capable of 
attainment, if lawyers in their bar associations will but unite in the perform- 
ance of their outstanding obligation as ministers of justice.” 


Though it may hurt our pride to say so, candor 
compels us to admit that our state bar asso- 
ciations have not been particularly successful in 
improving the administration of justice. 
Whether because of lack of interest or of in- 
ability to bring their efforts to fruition I cannot 
say, but the record is far from imposing. 

Two years ago the National Conference of 
Judicial Councils, of which I was then chairman, 
submitted a questionnaire to the several state 
bar associations. I thought the questions were 
stated not only very simply but very clearly. 
Let me read them to you. 

“What we would like to get is a record of the 
actual accomplishments of the various state bar 
associations, as distinguished from their hopes 
and aspirations, (1) in the matter of improving 
the administration of justice, either as to (a) 
methods of procedure or (b) personnel; and (2) 
improving the administration of government, 
either (a) state or (b) local.” 

The questionnaire was not involved, I think 
you will all agree, and yet there was so much 
doubt in the minds of my correspondents, so 
much hesitancy to make an answer for fear of 
going astray, that one less suspicious than I 
would have sensed the difficulty very quickly. 
As it was, I finally “caught on.” Let no one 
tell me that state pride is dead in America. I 
have a large file of letters from many states 
containing conclusive proof to the contrary. 
Once I had finally grasped the idea as to what 
was holding some of my correspondents back, 
and once I had explained to them that many 
other states were not making a brilliant showing, 
either, I found no difficulty in getting the returns. 
One of our proudest commonwealths, however, 
despite the promises of four lawyers in succes- 
sion, has never submitted its record, or lack of 
record. I suspect I know the reason. 

The chief improvements in the administ~ation 
of justice, reported over a ten-year period, were 
the enactment of comprehensive codes of pro- 


*This address was delivered at a session of the 
Section of Bar Organization Activities at Cleve- 
land, Tuesday, July 26, 1938. 


cedure in nine states, the creation of judicial 
councils in twelve states, and the granting or 
confirmation of the rule-making power to higher 
courts in six states. The creation of judicial 
councils and the granting of the rule-making 
power are reforms that have long been advocated 
by this Association. 

The returns with respect to successful activity 
in improving the personnel of the bench we e 
disillusioning. Five states reported steps toward 
improvement in methods of selection, one that 
it had secured longer judicial terms, seven that 
they had raised or prevented the lowering of 
salaries, and one that it had secured judicial 
pensions; but beyond this, nothing. 

With respect to the second question submitted, 
as to the improvement of the administration of 
government, either state or local, the response 
was unanimously negative. Singularly enough, 
some of my correspondents could not conceive 
that a bar association might have any responsi- 
bility for any problems of government—an odd 
conception, indeed, in these days of administra- 
tive tribunals, and of legislative abdication to the 
executive arm of government! 

I do not mean to be critical of this record. 
I am merely stating the facts as reported to me 
by correspondents who had every incentive to 
put the best foot forward. Nobody realizes 
better than I do the difficulties inherent in any 
effort to improve judicial administration or pro- 
cedure. I will not take your time to recount the 
characteristics and the circumstances that make 
most judges and many lawyers reluctant as to 
changes in this field. You know them as well 
as I do. In the last analysis most of them are 
the result of inertia rather than of positive 
antipathy, but if I read the signs of the times 
correctly, a change is coming over the profession 
in this respect. We are interested, above all else. 
in a free and democratic government and in 
protecting the individual rights founded upon 
legitimate social interests. We are coming to 
recognize that the best way we can aid in 
maintaining a free government, and in safeguard- 
ing legitimate private rights, is by improving the 
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work of the courts so that our people may have 
the fullest confidence in our judiciary. 

What is the best way to bring about this 
improvement in the administration of justice, 
and how can our bar associations aid in the 
process? We must distinguish two types of 
problems, one dealing with fundamentals, and 
the other involving technical details. 


Courts Must Have Power to Act 


What is the fundamental problem? It is this 
—you cannot put either a judge or a judicial 
system into a straitjacket and expect him, or it, 
to function satisfactorily. I might cite horrible 
examples. Instead permit me to indulge in the 
pleasure of referring to a successful judicial sys- 
tem. In Connecticut the judges of the higher 
courts are selected for eight years, and without 
exception, since the adoption of the constitution 
of 1818, have been kept in office until they 
reach the retirement age. They receive fair 
salaries with ample pensions for themselves and 
after they die for their widows. For 120 years 
each vacancy in the supreme court has been 
filled by the appointment thereto of the trial 
judge oldest in point of service. Likewise the 
oldest supreme court justice in point of service 
has always been made chief justice. The judges 
select the state’s attorneys, the public defenders, 
the county clerks (who are the clerks of the 
courts) and the jury commissioners. All of these 
officials are customarily reselected. 

The chief justice is the head of the judicial 
system and he has the aid of the executive secre- 
tary of the supreme court to assist him in the 
business affairs of the courts. In Connecticut 
if any citizen did not like the way a particular 
court was conducted, he would feel free to call 
his grievance to the attention of the chief jus- 
tice, but there is little or no occasion for this 
for cases are heard promptly. The nisi prius 
judges regularly decide their causes within a 
week or two, and, except for the summer vaca- 
tion, appeals are disposed of by the supreme 
court of errors within a month. 

No state can have a satisfactory system of 
judicial administration without a tradition for 
the continued tenure in office of good judges, at 
adequate salaries, and with ample judicial 
powers, for the just and wise exercise of which 
they are held indefinitely responsible. Judges 
by themselves cannot bring about the creation 
of such a system. No judicial council alone can 
do it. No bar association alone can do it. Such 
fundamental problems require the active aid and 
cooperation of the public in their solution. Bar 
associations may aid in the education of the 
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public, and in many of the states this should be 
their first and most engrossing task. 

Once a satisfactory judicial system has been 
established, and once it has been properly 
manned, the process of improving the adminis- 
tration of justice proceeds on a different level. 
In any such system the court of last resort 
would, of course, have adequate rule-making 
power for the courts of the state. In any such 
system the legislature would require, or the 
courts would voluntarily assume, the collection 
of adequate judicial statistics. A judicial system 
without judicial statistics is like a business with- 
out an inventory or an accounting system. In 
many states the course of many deficiencies in 
judicial administration is the lack of knowledge 
of what the courts are doing, or are not doing. 
Judicial statistics is the answer. In some states 
the collection of the judicial statistics and the 
power to comment thereon is wisely delegated 
to a judicial council. 

Not so long ago I read an article written by 
the leader of a state bar association criticizing 
one of our most successful judicial councils. The 
critic admitted that the reports of the judicial 
council were scholarly and timely, but he objected 
that too few of their recommendations were 
enacted into law. His criticism, did he but 
realize it, was a reflection on his bar association. 
It is not the duty of a judicial council to lobby 
for the enactment of legislation. Its duty, 
rather, is to investigate the problem of judicial 
administration either on its own motion or at 
the request of the courts or the legislature, to 
find out what the difficulties are, to see what 
remedies have been provided for similar diffi- 
culties in other jurisdictions, to decide what 
remedy would best suit the needs of its particular 
state, and to make a report embodying the result 
of its investigations, accompanying it with an 
appropriate bill or draft of rule of court. The 
task of seeing that such a bill or such a rule 
is adopted is the task of the bar association, if 
it approves of the bill or rule. In my opinion 
it would be absolutely destructive of the stand- 
ing of a judicial council, if it were obliged to 
lobby for the acceptance of its recommendations. 

The Ideal Judicial Council 

I do not mean by this to suggest that the judi- 
cial council should be isolated from either judi- 
cial or legislative contacts—far from it! I think 
the ideal judicial council should contain legis- 
lative representatives and judicial representa- 
tives, as well as representatives of the bar. The 
judicial representatives have a point of view 
which should be heard and weighed in the draft- 
ing of any bill or rule relating to the courts. 
The legislative representatives can advise as to 
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the wishes of the people as expressed to their 
chosen representatives. Experience has shown, 
however, that the most successful judicial coun- 
cils are those in which the representatives of the 
bar are the dominant factor, working in coop- 
eration with the leaders of the state bar associa- 
tion. 


The representatives of the courts, and of the 
legislatures, and of the bar associations, may 
all bring their technical solution, and the judicial 
council, after it has solved these problems, may 
in turn present them through the representatives 
of the three groups to the courts, the legislature, 
and the bar associations for confirmation or 
exchange of views. In this way the state bar 
association has a ready means of obtaining expert 
advice on all matters of judicial administration 
and procedure. 


The picture that I have just been sketching 
preconceives an adequately manned judicial sys- 
tem and a judicial council in which the legisla- 
ture, the courts, and the state bar association 
are each playing its legitimate part. It very 
often happens that such ideal conditions do not 
exist. Then the state bar association must 
assume leadership, and if the matters at issue 
are fundamental, it must arouse the public. This 
was the method employed by a few brave judges 
and lawyers in England well over one hundred 
years ago to bring about judicial reform there. 
It has been the method employed in more than 
one state here. In such tasks the state bar 
associations have the invaluable aid of the treas- 
ury of experience and wisdom contained in the 
JOURNAL OF THE AMERICAN JUDICATURE So- 
ctieTy. For more than twenty years it has been 
the torch that has lighted the fires of judicial 
reform throughout the country. This year the 
National Conference of Judicial Councils has 
obtained a substantial appropriation enabling it 
to function on an effective basis. Dean Roscoe 
Pound has agreed to become its director and to 
devote a very substantial part of his time to its 
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work. Under his direction the National Confer- 
ence will attack in particular this year the re- 
lated problems of judicial organization and 
appellate practice, both civil and criminal. 

Let no one be deceived that the task of judicial 
reform is an easy one. It has taken the Ameri- 
can Law Institute over ten years to restate a 
fraction of our substantive law. It took the 
American Bar Association well over thirty years 
to achieve the new federal court rules. It took 
the English bar and public over seventy years 
to obtain the court of criminal appeal. Happily, 
the way has been prepared here. Progress 
should therefore be more rapid. Certainly rea- 
sonable ideals of judicial administration are 
capable of attainment, if lawyers in their bar 
associations will but unite in the performance of 
their outstanding obligation as ministers of jus- 
tice. 





Coordination Becomes a Reality in Ohio 


A practice that would be useful in every state 
is that of holding an annual conference of state 
bar association executives and committee chair- 
men with local association presidents and secre- 
taries. Such a conference is a regular feature of 
the Ohio bar, and for the conference ca'lled for 
September 24, at Columbus, the council of dele- 
gates is also included. This year the conference 
not only coordinates the programs of the state 
and local associations but serves also the pro- 
gram of the American Bar Association. Such a 
method shows progress toward association activi- 
ties which really accomplish something. 

It would seem that local associations should 
pay the expenses of representatives at such con- 
ferences, and that they should be held in every 
state. It takes more than a lot of lawyers to 
make a bar. It takes coordinated effort for the 
accomplishment of objectives, not least of which 
is improving the practitioner’s status. One means 
of improvement is breaking down the distrust 
which arises largely from isolation. 





The strength of the courts of law has ever been the greatest 
security which can be offered to personal independence; but this 
is more especially the case in democratic ages; private rights and 


interests are in constant danger if the judicial power does not grow 
more extensive and more strong to keep pace with the growing 
equality of conditions.—Alexris de Tocqueville. 
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MAP SHOWING PROGRESS IN JUDICIAL SELECTION PLANNING 
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Present system—Appointment by Governor or Legislature—Calif., Conn., Del., D. C., 
Me., Mass., N. H., N. J., R. L., S. C., Va., Vt. 











Pending proposal—Appointment by Governor from list of nominees submitted by a 
Fes commission—Cook County, IIL, 


Ind., Iowa, Mich., Mo., Ohio, Utah, Wis. In accord 
mT 
MH 
Plans for some form of appointment now under consideration—N. M., N. C., Okla., 


with American Bar Assoc. standard. 
i cx 





Other proposals for appointment—Fla., Ga., Kas., Ky., N. Dak., Wash. 


States in which no plans have been reported—Ala., Ariz., Ark., Colo., Ida., La., Md., 
Minn., Miss., Mont., Nebr., Nev., N. Y., Pa., S. Dak., Tenn., Tex., W. Va., Wyo. 


Note: Since the above map was prepared, information has been received that the North 
Dakota State Bar Association has approved a plan for an appointive system and therefore merits 
a place among the cross-hatched states . . In Vermont county judges are elected. . . In Florida 
the constitution provides for appointment of trial judges, but the governor always appoints a 


candidate who receives the highest vote in a primary. 





Present Status of Judicial Selection Plans 


It seems incredible that only four or five years 
ago one who advocated a constitutional amend- 
ment providing for a change in the method of 
judicial selection in any state was regarded as 
an impractical visionary. Plans for such change 
are now under consideration in ten or a dozen 
places and petitions have been circulated in Ohio 
and Michigan to put on the ballot this fall an 
amendment providing for an appointive system. 
The passage of an amendment in California in 
1934 did much to dispel the theory that the 
people could not be induced to part with their 
theoretical “power” to elect judges. The choice 
of judicial selection as one of the subjects on 
the national bar program of the American Bar 
Association was a fortunate and timely stimu- 
lant of about the same period. 

The California success has another lesson 
which is being taken to heart. The measure 
was passed in that state only because it had the 
united support of a number of state-wide civic, 
social and commercial organizations. The Amer- 
ican Legion, the Federation of Women’s Clubs, 
the Commonwealth Club of San Francisco, the 
State Chamber of Commerce and many other 
lay organizations joined with the lawyers. 
Another circumstance favored the movement. 
Three other amendments dealing with criminal 
procedure and criminal law administration were 
on the ballot. The judicial selection amend- 
ment was included with them in a crusade to 
“curb crime,” and the result was victory, though 
by a narrow margin. 

Missouri with its Institute for the Administra- 
tion of Justice has discovered an admirable way 
of building up the needed lay support and New 
Mexico has organized a conference composed 
largely of laymen which was called together to 
cooperate in preparing a plan for improving 
judicial selection. In Ohio the bar has sought 
lay support and plans are being made in Michi- 
gan toward the same end. The ideal method is 
to have the plan itself framed by representatives 
of both lay and legal organizations, the bar hav- 
ing opportunity to submit proposals. If the plan 
which the bar presents to such a group is not 
acceptable, it is a sad mistake to try to convert 
the entire electorate. 

While there is a diversity of opinion as to 
details of the appointive system, there has 
emerged a fairly definite major plan. In most 
of the state plans, appointment is put in the 
hands of a single elected individual, usually the 
governor, and he is required to make his selec- 
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tions from a list furnished by a judicial com- 
mission of some type. Plans which involved the 
selection of the list of eligibles by a bar plebis- 
cite, were popular two or three years ago among 
bar leaders who were still basking in the glow 
of the California victory. But more mature 
thought has brought the realization that amend- 
ments must be so drawn that they will attract 
popular support, and that the way to do this is 
not by giving the lawyers undivided control over 
choosing the personnel of the bench. The plans 
of Florida, Georgia, Kansas and Utah for such 
bar control have either been altered or permitted 
to gather dust in pigeon-holes. 

The major plan referred to has the approval 
of the American Bar Association, having been 
adopted at the meeting of its House of Dele- 
gates in 1937 after a thorough discussion. The 
resolution which was passed also included, as 
an optional feature, the requirement that ap- 
pointees run against their record without an 
opposing candidate, in accordance with the 
Commonwealth Club plan which was_incor- 
porated in the California law. This is a popular 
proposal and undoubtedly will increase lay sup- 
port where it is included. It is part of the plans 
which have been suggested in Georgia, Illinois, 
Iowa, Kansas, Missouri, North Dakota, Ohio, 
Utah and Wisconsin. 


Present Methods in All States 


The map illustrates present methods of choos- 
ing judges, as well as plans which are now 
pending. At the present time in 38 jurisdictions, 
judges of the highest court are selected by the 
people. Trial judges are similarly elected, ex- 
cept in Florida where they are appointed, but 
it should be added that actually the governor 
in Florida does not exercise an independent 
power of appointment. By custom he accepts 
the people’s choice as demonstrated by a pri- 
mary election. In Rhode Island, South Caro- 
lina, Virginia and Vermont the judges are chosen 
by the legislature. They are appointed by the 
governor and are confirmed by the legislature in 
Connecticut, by a judicial council or governor's 
council in Maine, Massachusetts and New Hamp- 
shire, by the senate in Delaware and New Jer- 
sey and by a commission of three members con- 
sisting of the chief justice of the supreme court, 
the attorney-general and a judge of the district 
court of appeal in California. California is at 
this time unique in providing that the judges 
so appointed, at the expiration of their terms, 
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shall run against their records without any op- 
posing candidate, and in providing that this plan, 
which applies automatically to the judges of the 
supreme court and the district courts of appeal, 
may also apply to the judges of the superior 
court in any county where the voters so decide. 

In the other ten last mentioned states the 
method of appointment referred to applies both 
to judges of courts of last resort and trial judges, 
except that county court judges are elected in 
Vermont and all judges except judges of the 
supreme court are appointed in Rhode Island. 

The standard set by the American Bar Asso- 
ciation and an account of the present situa- 
tion with reference to judicial selection in the 
states where something is known to have been 
proposed or where an active committee is known 
to be at work, appear below: 


American Bar Association Plan 


At the meeting of the House of Delegates in 
January, 1937, a resolution was adopted recom- 
mending the following plan as offering “the most 
acceptable substitute available for the direct 
election of judges”: 

“(a) The filling of vacancies by appointment 
by the executive or other elective official or off- 
cials, but from a list named by another agency, 
composed in part of high judicial officers and 
in part of other citizens, selected for the purpose, 
who hold no other public office. 

“(b) If further check upon appointment be 
desired, such check may be supplied by the re- 
quirement of confirmation by the State Senate 
or other legislative body of appointments made 
through the dual agency suggested. 

“(c) The appointee shall after a period of serv- 
ice be eligible for reappointment periodically 
thereafter, or go before the people upon his 
record with no opposing candidate, the people 
voting upon the question, Shall Judge Blank be 
retained in office?” (23 ABA Jour. 102) 

The chairman of the committee which submit- 
ted in its report the foregoing resolution, John 
Perry Wood, also made practical suggestions as 
to the nominating board’s mode of opera- 
tion. He suggested that the board should “not 
accord personal interviews except upon its own 
invitation,” and that the board should exact from 
each person under consideration “answers to an 
exhaustive questionnaire, designed to disclose 
the training and experience of each candidate ’ 
The answers then would be submitted to a board 
committee, and perhaps also to invited experts, 
who would eliminate those shown to be below 
par in qualifications. Finally the remaining names 
would be submitted to the bar of the jurisdiction 
“with a questionnaire enabling each member of 
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the bar confidentially and freely to express his 
knowledge of each candidate.” Rules such as 
these should be a strong guarantee against error, 
and the more in the case of promoting judges 
already experienced and well known by the bar 
and the public. 

Arizona 


The chairman of the judicial selection commit- 
tee of the State Bar reports that while the State 
Bar has not as yet made any recommendations on 
this subject, a movement is on foot to submit to 
the people at the next election a constitutional 
amendment lengthening the tenure of judges in 
the state and also “revamping the judicial sys- 
tem.” 

California 


In the fall of 1934 an amendment to the con- 
stitution was passed providing for appointment 
of judges of the supreme court and of the courts 
of appeal by the governor, subject to confirmation 
by a three man board and to a periodic check by 
submission to the electorate of the names of 
judges so appointed. The amendment also pro- 
vides that counties have the power to adopt the 
system for superior court judges, but thus far 
no county has voted in favor of such a change. 

Although this amendment has been criticized, 
and cannot be defended as perfect, it is a vast 
improvement over the former system and Cali- 
fornia has demonstrated for every state to see 
that an amendment to the constitution calling 
for an appointive judiciary can be passed if the 
proper kind of a campaign in support of it is 
organized (20 Jour. A. J. S. 174). 


Connecticut 


The Connecticut judicial council in its fifth 
report (Dec. 1936) again recommends a consti- 
tutional amendment which provides for selection 
of judges of town, city, borough and _ police 
courts in the same manner as supreme court 
and superior court judges are now chosen—ap- 
pointment by the legislature upon nomination by 
the governor. 

The proposed amendment is so admirably sim- 
ple in form that it is quoted: 


“The judges of the supreme court of errors, of 
the superior court, of the courts of common pleas 
and of all other courts now existing or hereafter 
created, except judges of probate, shall upon 
nomination by the governor be appointed by the 
general assembly in such manner as shall by law 
be prescribed.” 


Florida 
In 1935 the Florida Bar Association approved 
a recommendation that circuit judges be ap- 
pointed by the governor on recommendation of 
the bar of the circuit to be obtained by secret 
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PROVISION FOR JUDICIAL TENURE AND RETIREMENT 


This data, together with the following table, is taken from Mr. Edward M. Martin’s 
The Role of the Bar in Electing the Bench in Chicago, Table LX, page 324.' It is appro- 
priate to add this: in California the right of a judge to be a candidate for reelection, with 
no competing candidate, affects tenure, giving it needed security. 


Tenure Retirement 
Sup. Cir. Min. Age Min. Serv. Pension Provision 
Ark. 8 4 70 10 Y sal. for life 
Calif. 12 6 70 12 Y% sal. last rec’d 
Colo. 10 6 68 10 $3,000 for life 
Fla. 6 6 74 30 (Continuous) Sup. Ct. full sal. 
Ill. 9 6 65 24 Y sal. for life 
Kans. 6 4 65 30 (Last 2 yrs. Cities 50,000 to 90,000 pay % last sal. Govern- 
Continuous ) ing body can retire employee after 20 years 
La. 14 6 70-75 20 (Continuous) Sup. Ct. Justices receive % pay at 70 yrs.; full 
Maine 7 7 70 7 sal. at 75 after 15 yrs. serv.; 34 pay if retired 
Md. 15 15 70 10-15 through disability. 34 sal.; must resign during 
70 or waive pension rights $2,400 yearly 
Mass. Good 70 10 (Continuous) 34 sal. (reduced to '% since 1920) 
behavior 
Mich. 8 6 70 10 (Continuous) !% pay for life (Sup. Ct.) 
Minn. 6 6 68 23 Or if past 75 and served 10 yrs. receives > pay 
for life 
N. H. Good 70 No tenure after 70. No pension 
behavior 
N. J 7 7 70-68 20-14 Sup. Ct. and Chancellors '% sal. of last year 
N. Y 14 14 70 Y, sal. through age 70 
N. C 8 8 70 15 Sup. and Superior, 2-3 ann. sal. 
Pa. 21 10 20 Y, sal. for life 
R. IL. Good 70 15-25 Sup. and Superior, full sal. 
behavior 
Tenn. 8 x 20 Full pay remainder of term 
Va. 12 8 70-80 10-30 Sup. Ct. $3,000 for life 
Cir. Ct. % pay for life 
W. Va. 12 8 65 12 (Continuous) $6,000 annually for life 
Wyo. 8 6 70 24 (Continuous) $4,000 for life (Sup. Ct.) 


Note: Twenty-six states are omitted from the following table because they have no 
provision for retirement or pensions. In those states the tenure of supreme and circuit 
courts is as follows: Alabama, 6—6; Arizona, 6—4; Connecticut, 8—8; Delaware, 12—12; 
Georgia, 6—4; Idaho, 6—4; Indiana, 6—6; Iowa, 6—4; Kentucky, 8—6; Mississippi, 
8—4: Missouri, 10—6; Montana, 6—4; Nebraska, 6—4; Nevada, 6—4; New Mexico, 
8—6; North Dakota, 10—6; Ohio, 6—6; Oklahoma, 6—4; Oregon, 6—6; South Carolina, 
10—4; South Dakota, 6—4; Texas, 6—4; Utah, 10—4; Vermont, 2—2; Washington, 6—4; 
Wisconsin, 10—6. 


1The University of Chicago Press, 1926. 
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ballot in a manner to be prescribed by the leg- 
islature. Terms of eight years were recom- 
mended. 

There was so little support for this bill that 
it was never introduced in legislature. This 
question has received no attention from the 
State Bar Association since that time. 

The Dade County (Miami) Association has 
proposed, for supreme court judges, nomination 
of a list of four eligibles by a council consisting 
of the chief justice of the supreme court, three 
lawyers and three laymen, and appointment by 
the governor. Lower court judges are to be ap- 
pointed by the chief justice of the supreme 
court subject to confirmation by the justices of 
that court. Tenure during good behavior to the 
age of 70, with a retirement pension is also rec- 
ommended. 

Georgia 


The beginning of interest and hope for prog- 
ress in judicial selection may be attributed largely 
to the planning done about eight years ago in 
Georgia. The Institute of Public Affairs, spons- 
ored by the State University, devoted long study 
to the drafting of a constitution for the state, 
and made application of ideas now current con- 
cerning judicial selection and tenure. 

The plan provides for nomination of candi- 
dates through a bar plebiscite, five for an appel- 
late court, and three for the superior court. Ap- 
pointment would be by the governor, subject to 
senate confirmation, and tenure as at present, 
ten and six years. Judges so chosen would be 
permitted at the end of their terms to have their 
names submitted to the voters of the state or 
district on a ballot having no competing names. 

The explanation of this plan made at the 1932 
meeting of the American Judicature Society by 
Mr. Orville Park, and reported in this Journal 
(vol. 16, p. 37), by offering an alternative to 
the federal plan served to bring attention to 
the subject which has since become nationwide. 

Illinois 

The following plan, proposed for the circuit, 
superior, and probate courts of Cook County 
only, by the Chicago Bar Association, has been 
approved by the board of managers. 

Sitting judges after the expiration of their cur- 
rent terms will be required to run against their 
records without opposition once every ten years. 
If a majority of those voting on the question, 
said majority constituting at least twenty-five 
percent of those voting, vote against any judge, 
his office will become vacant and he will be in- 
eligible to appointment for six years. 

All vacancies will be filled by appointment by 
the governor from a list of not less than five, 
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nominated by a commission of five appointed by 
a majority vote of the judges of the appellate 
court for the first district; no more than three 
of these commissioners to be from the same 
political party. The commissioners will serve for 
staggered terms of ten years. 

Each judge so appointed will serve for four 
years; and then may run against his record at 
the next election and every ten years thereafter. 

Similar changes are proposed in the selection 
of judges of the municipal court in Chicago, 
which may be accomplished by the legislature. 

The plan cannot be considered until the legis- 
lature convenes in special session, or in regular 
session in 1939. In the meanwhile the Chicago 
committee is striving to keep the plan before 
the public. (25 Ill. Bar Jour. 190, 20 Jour. 
A. J. S. 242) 

Indiana 

The state committee of governmental economy 
appointed by the governor has recommended the 
following plan: appointment by the governor 
from nominations made by the judicial council. 
Since a number of statutory courts existed it was 
proposed that such a plan be provided at once 
for them and that amendments to the constitu- 
tion be submitted as to constitutional courts. 
In reference to the statutory courts it was rec- 
ommended that tenure should be during good 
behavior. 

In 1936 the Indiana judicial council sent out a 
questionnaire to all lawyers in Indiana. Among 
the questions asked were several relating to se- 
lection of judges. The results showed that a 
considerable majority favored non-partisan elec- 
tion and a smaller majority opposed appointment 
of judges either of constitutional or of statutory 
courts. Following this indication of bar senti- 
ment, the council recommended to the general 
assembly in 1937 a bill providing for non-parti- 
san election of trial judges. That bill was in- 
troduced but not passed. It is probable it will 
be reintroduced at the next session of the gen- 
eral assembly and will be supported by the State 
and Indianapolis Bar Associations. (First An- 
nual Report of the Judicial Council of Ind., p. 
15) 

Iowa 


A constitutional amendment introduced in the 
legislature last year but not passed is notable in 
its completeness. It provides for appointment 


by the governor from a list submitted by a 
nominating commission composed of seven mem- 
bers having staggered terms of four years each; 
one is to be appointed by the chief justice of 
the Supreme Court, one by the district judges’ 
association, three by the State Bar Association, 
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and the two lay electors by the state’s execu- 
tive council. Not more than three names shall 
be submitted for the district bench, nor more 
than five for the supreme court. Terms are 
eight years for the trial courts and twelve years 
for the supreme court. Every judge may stand 
for re-election on a non-competitive ballot. 

The commission is to have power to admonish 
or censure a judge, or to remove him after hear- 
ing, subject to a review de novo in the Supreme 
Court. (20 Jour. A. J. S. 245) 


Kansas 


The Kansas judicial council has drafted an 
amendment to the judicial article of the state 
constitution providing for removal or retirement 
of any judge of any state court by either the 
legislature or the supreme court, and also pro- 
viding certain qualifications, terms and salaries. 
(Kan. Jud. Coun. Bul., Dec., 1936, p. 195) The 
judicial selection committee of the State Bar 
Association conferred with the judicial council on 
this subject and is cooperating with it but the 
amendment was not submitted to the legislature 
in 1937 on account of the press of other impor- 
tant legislation. 

A plan which received the approval of the Kan- 
sas State Bar Association in 1935 provided for 
the appointment of all judges by the governor 
from eligible lists submitted by the bar, with 
periodic submission of names of judges to the 
electorate. (18 Jour. A. J. S. 167) 


Kentucky 


An able report was submitted to the Kentucky 
State Bar Association in 1937 by its committee 
on judicial selection which, after an extensive re- 
view of the subject, proposed a plan for consider- 
ation of the bar but not for immediate action. 
Under the plan the chief justice of the court of 
appeals (the court of last resort) is to be elected 
for a term of eight years. Other members of this 
court and of the circuit courts and other courts 
of similar jurisdiction are to be appointed by the 
governor from lists of not less than three nor 
more than five names submitted to him by the 
chief justice of the court of appeals. Appoint- 
ment is to be for good behavior with compulsory 
retirement of appellate judges at seventy-five and 
circuit judges at seventy. Circuit judges, after 
they have been in office for three years and again 
after they have been in office for nine years, shall 
be required to run against their records without 
an opposing candidate. Voluntary retirement is 
also provided for. 


Michigan 


Two amendments were drafted for submission 
to the legislature in 1937, one dealing with the 
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supreme court and one with the circuit courts. 
Only the amendment with reference to supreme 
court judges was pressed and it failed to receive 
senate approval. At a subsequent meeting of the 
board of commissioners of the State Bar it was 
resolved that “the proposal to remove the judici- 
ary from politics should be made a matter of per- 
manent policy,” and a committee was directed to 
prepare a new amendment. Petitions will be 
circulated to submit the issue to initiatory refer- 
endum next fall, about 175,000 signatures being 
required. 

This amendment has now been drawn. It 
deals only with the supreme court. It provides 
that the governor shall appoint, upon nomination 
by a judiciary commission of nine members to 
be composed of a justice of the supreme court, 
elected by the justices of that court, a circuit 
judge and a probate judge elected by the judges 
of their respective courts’ three laymen to be 
appointed by the governor and three members 
of the bar to be appointed by the commissioners 
of the State Bar. The members of the judiciary 
commission will serve for staggered terms of 
three years, will be ineligible to serve two con- 
secutive terms and in each of the groups ap- 
pointed by the governor and the State Bar, there 
shall not be more than two of the same political 
party. Tenure will be eight years as at present. 

A unique feature of the measure is that the 
commission may nominate one or more than one 
candidate. In the former case, the governor 
will be obliged to appoint that candidate or show 
sufficient cause why the commission shall nomi- 
nate another man. 

Missouri 

The Bar Association of St. Louis in December, 
1937, approved a constitutional amendment pro- 
posed by its committee on judicial selection and 
tenure which provides for appointment of judges 
of the supreme court and of the three courts of 
appeal from a list of three members of the bar, 
nominated by a judiciary commission consisting 
of the chief justice of the supreme court, three 
lawyers to be elected by the members of the bar 
residing within each of three districts and three 
laymen, one to be appointed by the governor 
from each of the three said districts, both the 
lawyers and laymen on the commission to serve 
for staggered terms of nine years. If the gov- 
ernor chooses not to appoint any of the three 
nominees, the judiciary commission is required 
to make three more nominations from which the 
governor shall appoint. Appointees must run 
against their records at the first general election 
after they have served one year. Sitting judges 
run against their records at the end of their 
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terms and continue in office for twelve years (six 
years in the case of trial judges referred to be- 
low), unless rejected by a majority of those vot- 
ing on the question, equal at least to twenty- 
five percent of the voters at that particular elec- 
tion. A recall provision is also included by 
which eight percent of the voters may by peti- 
tion require any judge to run against his record 
at the following general election. 


Any judicial circuit is empowered to adopt a 
similar system as to judges of courts of record 
within such circuit, with its own circuit judiciary 
commission, on a majorty vote of its qualified 
electors, and can subsequently repeal such ac- 
tion. Retirement provisions are also included 
in the amendment. The State Bar Association 
and the newly organized Missouri State Institute 
for the Administration of Justice both have the 
amendment under consideration. (21 Jour. 
A. J. S. 145) 


New York 


In 1933 a proposal that the system of an ap- 
pointed judiciary rather than the elective sys- 
tem be favored was defeated by vote of the an- 
nual meeting of the New York State Bar As- 
sociation. 

A bill introduced in the legislature in 1936 
called for the creation of a council on judicial 
character and fitness. This bill was modeled 
after a proposal by Judge Edward Finch of the 
Court of Appeals (20 A. B. A. Journal 144) and 
provided for a council of lawyers and laymen 
with power to veto any nominations or appoint- 
ments to judicial office. Names of candidates 
or proposed appointees would be submitted to 
the council in advance and their “character and 
fitness” would be investigated. No person could 
be legally elected or appointed to judicial office 
who had not been approved by the council. 


A committee of the New York State Bar As- 
sociation reported to its 1938 meeting its dis- 
approval of this bill as not being an effective 
means of securing better judges, and because 
of doubts of its constitutionality. 


North Carolina 


The judicial selection committee of the North 
Carolina (voluntary) Bar Association reported to 
the 1937 annual meeting that it had prepared a 
bill to be introduced in the legislature calling for 
a constitutional amendment giving the general 
assembly power to prescribe methods of selection 
of judges of the supreme and superior courts 
and their terms. 

The committee also recommended further 
study as to what detailed methods would be 
desirable through legislation. 


North Dakota 


At the 1937 meeting of the State Bar Associa- 
tion of North Dakota a general plan was ap- 
proved providing for appointment by the governor 
of the chief justice of the supreme court from 
a list of twelve names submitted by the State 
Bar, the appointment to be subject to the ap- 
proval of a small advisory committee composed 
of lawyers chosen by the Bar and representatives 
of labor unions, commercial organizations, and 
agricultural societies. The chief justice is to be 
given power to appoint associate justices of the 
supreme court from a list presented by the State 
Bar. District judges are to be appointed by the 
supreme court. All judges are to be required 
to run against their records without opposing 
candidates. Terms are to be ten years for the 
chief justice of the supreme court and eight years 
for associate justices. District judges are to hold 
office for six years. 

Ohio 

An amendment to the state constitution ap- 
proved by the Ohio Bar Association was sought 
to be put on the ballot last fall by a strong com- 
mittee of the Association. The attempt to se- 
cure the more than 300,000 necessary names 
on its petition failed, but solicitation continues 
with expectation of success this year. 

The amendment provides for appointment by 
the governor and confirmation by the senate of 
a judge to fill a vacancy, from a list of three, 
four, or five lawyers submitted by a judicial 
council of eight members composed of one judge 
from each of the appellate, common pleas, pro- 
bate, and municipal courts, to be selected by his 
colleagues, three attorneys to be appointed by 
the governor, and the chief justice of the su- 
preme court, as president. Members are re- 
stricted to two terms of three years. Each judge 
so appointed will run against his record without 
opposition at the end of each six year period. 
If a judge in office when the new system is 
adopted is not appointed at the end of his term, 
he will be permitted to run against the person 
appointed to succeed him, and if successful, will 
assume the status of an appointed judge. 

The amendment is mandatory as to the su- 
preme and appellate courts and applicable to the 
trial courts of record in the districts which vote 
acceptance. Any district may rescind such ac- 
tion by vote after trial. 

Provision is made for legislation to take care 
of retirement. (20 Jour. A. J. S. 93, 21 Ibid. 25.) 


————————————————————— 
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Oklahoma 


A committee of the state bar of Oklahoma ap- 
pointed early in 1937 has been giving active con- 
sideration to this problem. After a year’s study 
which has included the sending out of a question- 
naire to selected members of. the bar it has re- 
ported that the bar must become far more in- 
terested and much better informed before steps 
can be taken toward improvement. The com- 
mittee suggests that the county associations form 
committees on judicial selection and that other 
professional, business, and labor organizations 
be requested to do likewise. 


Two proposals for legislative change have been 
made. First, it is suggested that a compulsory 
bar primary for judicial candidates be held and 
that the two candidates receiving the largest 
number of votes be then certified to the regular 
party primary; second, that every candidate for 
judicial office be required to take a special exam- 
ination administered by the State Bar examiners 
to test his qualifications as a judicial officer, the 
grade which he receives on such examinations to 
be printed on the ballot immediately following 
his name. 


Oregon 


The Oregon State Bar Association has not as 
yet been able to agree on a plan for selection of 
judges. At its first annual meeting in 1936 there 
was a majority report, a dissenting report and a 
report by the Board of Governors, none of which 
were approved. A new committee was appointed 
to study the problem and its interesting solution 
placed before the 1937 meeting provided for an 
elected judicial commission of five in each judi- 
cial district, two of whom would be chosen from 
lawyers nominated by the bar of the district. 
This commission would offer three names for 
appointment by the governor in case of vacancy 
by death or resignation, or nominate one, two or 
three candidates to be voted on by the people in 
case of defeat of a judge running against his rec- 
ord in the primary. All elected commissioners 
would act together on supreme court vacancies. 
There were again minority reports and the annual 
convention, on the recommendation of the sec- 
tional meeting which discussed the matter, voted 
that the report be indefinitely postponed. The 
committee is continuing its study of the subject. 
(20 Jour. A. J. S. 242, 16 Ore. Law Rev., Dec., 
1936. 17 Ore. Law Rev., Dec., 1937) 


Rhode Island 


An attempt to secure an independent judiciary 
is being sponsored by the Rhode Island Bar As- 
sociation in the form of a constitutional amend- 


ment which was passed by house and senate 
unanimously in 1936, and requires passage a sec- 
ond time before it can be submitted to the peo- 
ple. 

By it both supreme and superior courts would 
become constitutional courts with judges holding 
office during good behavior, after appointment 
by the governor and confirmation by the senate. 

Rhode Island now has the appointive system, 
but this would prevent a repetition of such epi- 
sodes as that of 1935 when the entire supreme 
court was turned out of office by the legislature. 


Texas 


At its 1937 meeting the Texas Bar Association 
adopted the following resolution: 

“That a constitutional amendment be submit- 
ted providing that all judges of appellate courts 
and district courts be elected to hold office dur- 
ing good behavior and that the judges be retired 
at such age and on such pay as the legislature 
may prescribe. And providing that vacancies 
be filled by the governor, the appointee to hold 
office only until the next general election, when 
his successor shall be elected.” 

Success in obtaining a constitutional provision 
embodying this plan would go far to rid judicial 
selection of politics and to stabilize the office 
through longer tenure. 


Utah 


An amendment to the constitution was recom- 
mended by the 1936 State Bar meeting, provid- 
ing for appointment by the governor from a list 
nominated by a commission consisting of the 
three senior judges of the supreme court, the 
president of the senate, and the speaker of the 
house. The commission is to nominate five in 
case of a supreme court vacancy, or two nomi- 
nees in the case of a district court vacancy. 
Terms of supreme court judges are not less than 
ten years and of district court judges not less 
than four years. Judges now sitting, and those 
subsequently appointed will be required at the 
end of their terms to run against their records 
without opposition and may be retired by the 
vote of a majority of the qualified electors voting 
in the general election. 

If charges of failure to properly perform official 
duty are sustained by the judicial commission 
after public hearing, the office shall become 
vacant. 

This measure, submitted in 1937, was adopted 
in the senate by vote of seventeen to two, but 
failed to get out of committee in the house. 

At the 1937 State Bar meeting, the constitu- 
tional amendment was again endorsed, and will 
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be again presented to the legislature. 
Bar Bul. 179) 


(7 Utah 


Washington 


By the plan drafted by the judical selection 
committee of the Washington State Bar, selection 
of supreme and superior court judges and court 
commissioners is entrusted to a judicial commis- 
sion comprising the governor, the president of 
the State Bar, the six other members of the Bar 
board, and three laymen to be appointed by the 
governor from districts, the latter to hold office 
for staggered terms of three years, but not for 
more than two terms. Judicial terms of office 
remain as at present, six years for supreme court 
judges, four years for superior court judges. The 
choice is by a majority vote of the commission. 
Court commissioners are to be appointed for 
terms fixed by the commission. 

The judicial commission becomes the state’s 
organ for responsibility in respect to judicial 
service. Complaints concerning judges involving 
misconduct, lodged with the judicial commission, 
are to be referred to the attorney-general, who, 
in his discretion may prepare specific charges 
and so put the judge complained of on trial be- 
fore the commission, which is given all the pow- 
ers of a tribunal for this purpose. If any charge 
is held to be sustained by the proofs, the com- 
mission, by a two-thirds vote, may declare the 
office vacant. 

This plan was presented to the 1937 legisla- 
ture, but “due to the usual turmoil existing be- 
tween the branches of the legislature” no action 
was taken. Continued efforts will be made. (21 
Jour A. J. S. 59) 


Wisconsin 


The State Bar committee on judicial selection 
in 1934 recommended the following plan: all 
judges shall be appointed by the governor from 
a list of three candidates for each vacancy, made 
up by a judicial council consisting of the chief 
justice of the supreme court, the deans of two 
leading law schools, and seven attorneys ap- 
pointed by the board of governors of the State 


Bar Association. All judicial appointments shall 
be confirmed by the senate and tenure shall be 
during good behavior, subject to the requirement 
that each judge shall run against his record 
every six years with no opposing candidate. The 
committee reported to the 1937 convention that 
in view of the campaign for an integrated bar 
it recommended deferring action on the subject 
of judicial selection for the present. 

One of the annual reports of the committee 
states that in Wisconsin supreme court justices 
have generally taken office by appointment and 
in only one case in eighty-three years have the 
electors failed to ratify such appointment at the 
first election after it was made. 

The judicial selection committee reported at 
the last convention of the Wisconsin Bar Asso- 
ciation that they had altered their opinion as 
to the composition of the commissioners who 
would submit names to the governor. As pre- 
viously formulated the plan called for a com- 
mission comprising the chief justice, the deans 
of Marquette and Wisconsin University law 
schools, and seven practitioners to be chosen by 
the board of governors. Since this decision was 
reached there has been much argument against 
placing the responsibility solely, or largely, in 
the hands of lawyers. 

The present proposal is that the commission 
be composed of the chief justice and six lay- 
men appointed by the governor with six year 
staggered terms. Lawyers would doubtless ap- 
prove of nominations by a board composed of 
judges and practitioners, if they approved of 
a change; but those wanting to maintain the 
status quo find in this plan their ideal point of 
attack. They trade on the public’s lack of confi- 
dence in lawyers generally. 

It is obvious that laymen chosen for terms 
longer than. that of the governor, and receiving 
no salaries, would be independent, and would 
not act without receiving advice from all appro- 
priate sources. Such laymen would have a great 
advantage over even a blue ribbon jury, what- 
ever that may be. 


Seventy-five years under a legislative system of procedure has 
accustomed the legal profession in America to a dogged persever- 


ance in a hopeless cause. 


Rules of procedure laid down by legis- 


lative mandate do not grow spontaneously out of the exact 
requirements of actual practice, and they fail to show that delicate 
adaptability to circumstances which distinguishes a professional 


technic.—FEdson R. Sunderland. 
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Significant Features of Judiciary Article Framed 
by New York Convention 


Aside from its treatment of appeals from ad- 
ministrative bodies the amendment of the ju- 
diciary article of the New York constitution 
contains several items of interest to lawyers in 
other states. The article, except for patches, is 
identical with the existing one, which means 
that it contains a great deal of local and detailed 
lax which should be in the statutes. According 
to the decision of the constitutional convention 
this article, and others, will be voted on sepa- 
rately. Many of the changes are intended to 
make the trial courts more flexible, and especially 
in the city of New York. There is provision for 
finality in appeals in the appellate division except 
in cases in which a state or federal constitutional 
question is involved, or in cases certified by the 
appellate division because an opinion by the court 
of appeals appears to leave some doubt. The 
legislature is given power to provide that appeals 
from the appellate courts shall be made only 
by certiorari issuing from that court or the 
court of appeals. 


Retiring Judges for Disability 


More important is the provision that a judge 
of a trial court “may be removed for cause or 
may be retired for permanent mental or physi- 
cal disability preventing the performance of his 
judicial duties, by the court of appeals, either 
upon its own motion or upon the recommenda- 
tion of the appellate division of the department” 
within which he resides. “Removal for cause 
shall be upon the concurrence of five of the 
elected judges of the court of appeals,” and 
only after a formal complaint and opportunity 
for defense. However, judges of the New York 
City municipal court and other inferior local 
courts and justices of the peace may be removed 
under like conditions by the appellate division 
of the department in which they reside. This 
power has existed heretofore by statute law. The 
legislature may provide pensions. 


We cannot change human nature. 


The provisions for involuntary retirement may 
prove of greater value than any other part of 
the judiciary article. If the article is approved, 
and the appellate division prefers charges, the 
transfer of judges to a retired list will be ac- 
complished in most cases, where justified, with- 
out trial and without disgrace to a judge or to 
the bench. The old provisions for removal of a 
judge for cause by the legislature, and by im- 
peachment, are retained. 


Concerning Rule-Making Power 


The present constitution definitely placed ulti- 
mate power over procedural rules in the legisla- 
ture. The amendment provides: “The legisla- 
ture may delegate its power to regulate practice 
and procedure in civil actions and proceedings 
to the court of appeals, the appellate divisions, 
the judges or justices thereof or a commission 
of judges, justices and surrogates.” 

A significant section provides that “the judi- 
cial council, as now or hereafter constituted, shall 
be deemed to be a part of the judicial system 
of the state. It shall be continued for such time, 
shall be constituted of such members, and shall 
have such powers and duties as the legislature 
may provide.” Although the legislature may de- 
stroy it, the council’s position should be some- 
what strengthened by this text. 

The last section is one over which a fight will 
be waged. It provides that decisions and orders 
made by nearly all of the quasi-judicial admin- 
istrative officers, boards, commissions and so 
forth shall be entitled to a full review upon both 
the law and the facts in the trial courts, which 
may “direct a reconsideration or a new hearing 
of the matter by the administrative officer, board, 
commission,” or other body. 

The judiciary article makes over 900 lines of 
type in the official publication. 


We cannot expect perfec- 


tion in the discherge of duty either in or out of courts. But if we 
hold strongly to our standards defects will gradually be remedied, 
delinquencies will be suitably rebuked, and the democratic ideal 
demanding equal justice under law will be more fully attained. 


-—Hughes, C. J. 
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Opinion Invited on Administrative Law Program 


By CoLonet O. R. MaAcuiIrRe* 


Frank J. Hogan, President of the American 
Bar Association, is quoted in the August number 
of this Journal as having stated to the New York 
State Bar Association that: “The time is here 
for the practitioner to study, carefully, thor- 
oughly, intensively, administrative law and the 
procedure of its enforcing agencies. And it will 
pay to do exactly that; pay in better service to 
clients; pay in better fees to counsel” and, he 
might have added, in better government for 
America. 

Former president of the American Bar Asso- 
ciation, Arthur T. Vanderbilt, now president of 
the American Judicature Society, stated in his 
presidential address to the lawyers assembled in 
Cleveland that “The administrative tribunals 
are here and here to stay, because they serve, 
or can be made to serve, useful purposes” and 
that to the solution of these problems “the re- 
ports in successive years of our committee on 
administrative law have been the outstanding 
contribution in this country.” 

The committee on administrative law was cre- 
ated in 1933. It has prepared and filed with the 
Association several reports. At Kansas City, 
the committee offered a concrete proposal in the 
form of a resolution to meet the existing chaos 
in administrative adjudication and legislation and 
for judicial reviews thereof. This resolution was 
adopted in part as offered by the committee and 
in principle as to the balance with direction from 
the house of delegates that the draft of bill be 
approved by the board of governors before being 
introduced in the congress as an association 
measure. 

During 1937-1938, under the chairmanship of 
Dean Pound, the committee submitted a further 
report agreeing for the most part with the 1936- 
1937 report of the former committee. Also the 
committee submitted to the board of governors 
a draft of bill in accordance with the mandate 
of the Kansas City meeting of the house of 
delegates. In the redrafting of the bill to con- 
form to certain ideas held by some as to the 
form the bill should take before being submitted 
to the board of governors, there was overlooked, 
in part, an agreement entered into at Kansas 
City with respect to the exception therefrom of 
the patent, trade-mark, and copyright matters, 
the internal revenue processes, and the customs 
procedure. 





*The Author is chairman of the Special Com- 
mittee on Administrative Law of the American 
Bar Association. 


Disagreement as to Draft Bill 


However, the omission not having been ob- 
served, the draft as redrawn by a committee on 
style was approved by the board of governors 
and this draft was printed as an appendix to 
the 1938 report of the committee to the Cleve- 
land convention of the Association. Representa- 
tives of the section and of the two committees 
concerned objected because the draft did not 
carry out in its entirety the agreement at Kan- 
sas City. Thereupon a motion was offered and 
adopted to recommit the draft to the committee 
on administrative law with direction that it re- 
submit the draft to the board of governors and 
to the house of delegates at its January, 1939, 
meeting in Chicago. 

The house refused to adopt a motion that the 
committee be instructed to incorporate into the 
draft a provision to the effect that judicial re- 
view should be on the law and the facts and 
that no decision or order of an administrative 
tribunal should stand unless supported by a pre- 
ponderance of the evidence—the members of 
the house evidently remembering that during 
the fiscal year 1936, for instance, the treasury 
department, alone, had approximately 630,000 
controversies or cases as against some 141,000 
during the same period in all of the federal 
courts, both constitutional and legislative. 

The committee on administrative law will 
want to make some minor changes in the draft 
to carry out more fully the exemption of the 
patent, trade-mark, copyright, tax, and customs 
laws from the terms of the proposal since there 
is at present procedure for judicial review in 
such cases, though by no means uniform in pro- 
cedure or extent. 


Suggestions Invited by Committee 


But in addition to such minor changes on the 
initiative of the committee, it would appreciate 
receiving from all interested lawyers any sugges- 
tions that they may have as to changes or other 
modifications of the draft attached to the 1938 
report of the committee. These suggestions 
should be sent to the chairman of the committee 
at 1703 North Highland Street, Arlington, Vir- 
ginia, at the earliest practicable date so that 
they may be considered by the committee mem- 
bers before making the redraft for the early 
January meeting of the house and the board of 
governors in Chicago. 

It is to be remembered that the conflict here 
is between those who insist that the federal gov- 
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ernment can not carry its load of law adminis- 
tration unless the administrator is free of all 
judicial review on the facts, and in many in- 
stances on the law as well, and those lawyers 
who see only the individual’s rights in the matter 
and who would have a trial de novo in the courts 
on both the law and the facts. It is hoped that 
all lawyers will first consult the statutes of their 
own states as to the scope of judicial review of 
administrative decisions; that they will take into 
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consideration the conflicting interests between 
efficient administration and individual rights; and 
that such lawyers will not expect the committee 
to submit an impossible proposal from the stand- 
point of either operation or possible enactment 
into law. 

Above all, it is hoped that lawyers will not 
fail to make their suggestions for the first time 
to the committee rather than on the floor of the 
house of delegates as has happened in the past. 


Constructive Survey of Baltimore’s People’s Court 


One of the much needed things in the field of 
judicature is the surveying of the operation of 
courts. It is possible to squander time and 
money in surveys, but a good job in the judicial 
field would be well justified at this stage in virtu- 
ally every jurisdiction. 

Such a good job has recently been done in 
Baltimore by a committee of lawyers and lay- 
men, headed by Reuben Oppenheimer, Esq., 
which committee was appointed by the governor 
and sponsored also by the city bar association 
and the mayor. One court only, and that the 
one of smallest civil jurisdiction, was surveyed, 
but the report makes 117 pages, and only a very 
brief comment is justified in this JOURNAL. 

The People’s Court of Baltimore got its name 
in 1912 when by statute provision was made for 
assigning five appointed justices of the peace to 
cooperate in disposing of cases under the evic- 
tion law, cases for collection of city taxes, and 
miscellaneous civil actions involving not more 
than $100. At that time the limits of constitu- 
tional authority were exhausted in this arrange- 
ment, which also provided a staff of constables 
and clerks. Constables and justices are consti- 
tutional officers, the latter being lawyers ap- 
pointed by the governor for short terms. The 
justices practice law, giving to the court from 
one to two hours each day. The court sits from 
three to five in the afternoon. It disposes of 
more cases than all other local courts — more 
than 75,000 each year. 

The tax suits and evictions are readily dealt 
with. But as a poor man’s court this tribunal is 
clearly a failure. It is comparatively effective 
as a means for suing people of small means. 
“Suits for wages are less than one percent of the 
total.” Of the ordinary range of civil actions 


more than half of the plaintiffs are corporations, 
and more than half of these actions are for 


“collection on sale or lease of goods, or for such 
services as cleaning, dyeing and laundry.” 

The statutory fees are too high, the result be- 
ing that the court turns over to the city more 
than $20,000 per year profit, but the court is 
badly located and suffers from the rankness of a 
fishmarket’s odors. 

In the analysis of more than 2500 recent cases 
the committee was assisted by nineteen students 
of the University of Maryland Law School. The 
analysis supplied facts which aided in making a 
number of well considered recommendations. Re- 
form means amendment of the constitution, of 
the statute law and of the Baltimore City char- 
ter. The judges of the court have no control over 
its constables and clerks. The hope is that this 
survey will in three or four years result in re- 
making the court with fulltime, non-political 
judges and officers, and with rule-making power. 
A new court building is needed, and can house 
also the juvenile court, which is sadly in need of 
better quarters. Under conciliation procedure 
opportunity can be afforded for the economical 
trial of the small contested cases, and so make 
of it a genuine people’s court. There are a num- 
ber of city courts of limited jurisdiction to af- 
ford experience as to responsible and expert ad- 
ministration and the use of rule-making author- 
ity. As a rule it is impossible to get the right 
men for judges in petty jurisdictions. If the 
Maryland constitution is made to provide ap- 
pointed judges this limitation will be modified. 
But as a broad principle it is safe to assert that 
one court is better for any locality than two, or 
three or ten courts. There should be no trial 
court so lofty that its judges cannot be assigned 
to small claim litigation. A judge of real dig- 
nity is not lowered by such work, but dignifies 
the function. 
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Colorado Bar Association Rejuvenated 


An amazing year for the Colorado Bar Associ- 
ation ended at the time of the annual convention 
September 9-10. The Association had been for 
several years in the doldrums. With a debt of 
$1,500 and only 200 paying members one year 
ago, the new administration undertook work 
which culminated in solvency, a vast increase in 
membership and assured success in the future. 
This came about through acceptance by local 
associations of a plan which provides dual mem- 
bership and control of the state organization by 
members of a board of governors who are to be 
elected by the members of the locals. 


The approval of thirteen of the fifteen exist- 
ing local associations was had in advance to a 
revised constitution which contains this state- 
ment of principle: 


Powers of Government. The supreme power of 
the Association shall be vested in its members, and 


may be exercised by its members, in good standing ‘ 


and eligible to vote, present at any annual or 
special meeting, or by vote by mail on measures 
expressly referred to the membership by the board 
of governors or by an annual or special meeting. 
. . . Subject to the foregoing, the executive con- 
trol of the Association shall be vested in a board 
of governors and an executive committee. 

Local associations have one governor for every 
100 members and their term is two years. These 
associations pay for each of their members three 
dollars in dues annually to the State Association. 
Other members pay six dollars. The point will 
not be overlooked that this constitution goes 
even farther than that of the American Bar 
Association in entrusting control to subsidiary 
bodies. 


A survey showed that the local associations 
had 1,189 members out of a possible total of 
1,489. It is assumed that all locals will concur 
in this plan and some new ones will be created. 
One vote by the convention resulted in adoption 
of the revised constitution and a complete change 
to the new system. 

The presentation of the idea alone stimulated 
activity in the local associations and this was 
reflected in the convention, where there was a 
very ambitious program and a convention suc- 
cess not before deemed possible. To Wilbur F. 
Denious, president during the past year, goes 
most of the credit for this revolutionary under- 
taking and success. 

Conspicuous features of the convention pro- 
gram were addresses by President Frank Hogan 
of the American Bar Association; Ronald J. 
Foulis of St. Louis, chairman of the ABA junior 
bar conference; A. Pratt Kessler of Salt Lake 
City, member of the conferences’ tenth circuit 


council; and R. Allan Stephens, chairman of 
the ABA section of bar organization activities. 

A letter from President Denious quotes Presi- 
dent Hogan as saying that the president of the 
American Bar Association is a traveling sales- 
man. “Of course he has to travel, and how he 
can sell! He swept our members off their feet. 
The Colorado members of the American Bar 
Association now have a much higher regard for 
the Association, and the non-members are con- 
vinced that the Association is absolutely essen- 
tial and is doing an invaluable work for the pro- 
fession. I had expected a great deal from 
President Hogan but had no idea he could add 
to the interest and value of a meeting as much 
as he did in this case.” 

The Lawyer and the State Bar Association 
was the title of R. Allan Stephens’ address. 
President Denious writes: “Stephens was at his 
best and delivered the best talk I have ever 
heard on organization activities, and with all 
the fire and vigor he employed it was absolutely 
convincing.” 

The convention was the most largely attended 
ever held in Colorado. G. Dexter Blount, Den- 
ver, is the new president and William R. Kelley, 
Greeley, the president-elect. 





Criminal Law Study in Pennsylvania 


A report concerning the administration of crim- 
inal law in Pennsylvania was published in July, 
1938. It represents the very considerable studies 
made in the course of a year by a joint legisla- 
tive commission, and extends from prevention to 
penal institutions. One hundred and twelve pages 
are allotted to findings and recommendations un- 
der eleven chapter headings; twenty-four pages 
of appendix contain draft acts; the table of con- 
tents affords quick reference to all topics, and 
there is a complete index. 

In this relatively short space are compressed 
findings derived from 135 hearings and 13,000 
pages of testimony from a total of 1152 wit- 
nesses. The commission, headed by Senator 
Frank W. Ruth, and aided by Chet A. Keyes as 
general counsel, found it impossible to cover the 
entire state, and so confined its studies to forty- 
eight counties containing the largest population. 
There was no attempt to gather complete statis- 
tics. 

The method employed and the report itself re- 
flect practical views. The form of presentation 
enables one to understand what is said as to any 
function and in a minimum space of time. The 
report, in plain words, is a businesslike document 
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and will enable the legislature, if it is so moved, 
to effect great reforms. That the study was emi- 
nently practical is shown by the statement that 
“during the progress of our work we have turned 
over to various agencies, state and federal, a total 
of 156 separate files. Many of these cases have 
resulted in indictments and successful prosecu- 
tions.” 

The chapter on juries, together with testimony 
included in a footnote, afforded newspapers with 
material for sensational heads and stories, which 
might easily have induced readers to believe that 
sensation was what the commission was most in- 
terested in. But a reading of the text shows that 
the sensational quality is confined to the facts 
elicited. It probably was a first instance of ques- 
tioning persons who had served on criminal jur- 
ies, and this could not have been done without 
authority of law. The testimony thus obtained 


conclusively proves the positive need for reforms. 
As for the exclusion of ignorant and prejudiced 
jurors the commission recommends enactment of 
a draft bill emanating from the conference of 
state judges in 1930, presided over by Chief Jus- 
tice Robert Von Moschzisker. 

It was disclosed that persons summoned for 
jury service in Philadelphia sometimes handed 
their summonses to political bosses, who then di- 
rected “down and outs” to respond and serve un- 
der false names. Instances of embracery were 
disclosed. Convicted felons served on some 
juries. In some cases verdicts were found by 
flipping a coin. 

The recommendations are moderate. The com- 
mission expresses the hope that a reform program 
can be shaped and sponsored by both political 
parties to the end that legislation may be with- 
out party prejudice. 


Informal Procedure Succeeds in Washington 


The first five months of the small claims 
branch of the District of Columbia municipal 
court show a brilliant success. A brief article 
in this Journal for April told of the act of con- 
gress which provided simplified procedure for 
claims involving not more than $50, and of the 
desperate struggle necessary to obtain enactment. 
Judge Nathan Cayton, leader of the campaign, 
in congress, was invited, together with his clerk, 
Edward M. Carr, to participate in a radio broad- 
cast on August 31. From the text of the program 
and the printed report made to the attorney 
general for August, very interesting facts are 
taken. 

In five months 9,138 cases were filed. The 
procedure permits of mail service of summons 
and a much shorter period before trial. A plain- 
tiff has to pay only $1, and if he cannot, the 
suit is nevertheless begun without ciassifying 
him as a pauper. In August 2,064 suits were 
filed and the fee was paid in all but 59. The 
total amount of claims was $50,765 and the fees 
received by the clerk amounted to $2,539. The 
contract claims numbered 1,978, of which 1,381 
were for merchandise. The next largest number 
was 240 for professional services. There were 
only 45 wage claims. Eighty-eight suits were 
based on tort, 61 arising from auto accidents. 

That the work for the court is slight compared 
with the number of cases is shown by 1,239 
cefault judgments in August. In contested cases 
143 plaintiffs and 55 defendants were awarded 
judgment. In 77 cases the parties asked for an 


informal discussion looking to conciliation, and 
conciliation was effected in all but 13 of these 
cases. The act also provides for arbitration 
hearings and judgments, but there were none in 
that month. 

In a number of cities similar conciliation and 
small claim branch courts have long served, in 
Cleveland for about thirty years. In some of 
these courts there has been prejudice against 
corporations as plaintiffs, the idea apparently 
being that collection agencies would be the only 
beneficiaries. The fallacy of this prejudice was 
shown by Judge Cayton in the broadcast. He 
said that before this branch was set up there 
had been about 10,000 cases filed each year by 
corporation plaintiffs. The new procedure facili- 
tates this, but the defendants now “have a 
break.” The notice (summons) tells the defen- 
cant, “You may come with or without an attor- 
ney.” 

Under this system all claims under $50 can 
be sued only in the small claims branch. The 
Judge says, “A defendant usually needs and uses 
the court quite as much as any plaintiff. We 
have had more than 700 trials, all without formal 
pleadings of any kind.” 

In a letter written August 15 Judge Cayton 
also said: 

“T am satisfied that our experience has proved 
the wisdom of exclusive jurisdiction. If the 
jurisdiction were alternative, most corporations 
would use the older practice where all the bene- 
fits were on the side of the plaintiff. Under 
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the new practice the defendant is not required 
to file an affidavit of defense, he escapes all 
technicalities in pleadings and procedure, he has 
informal hearings, instalment payment of judg- 
ments, evening sessions of court and a general 
atmosphere of consideration for the interests of 
poor litigants.” 

It is evident that the defendant is benefited 
by this procedure. If he loses, his costs are less. 
There is also provision for instalment payments 
on judgments and more than 800 defendants 
have been allowed to pay as their means per- 
mitted. 

The plaintiff of small means gets his benefit 
from the preparation of papers (there is a wide 
variety of actions) in the clerk’s office. Wage 
claims are sometimes set for trial in five days, 
and the return day is never later than fifteen 
days. For judgments in wage claim suits there 
is a simple supplementary procedure. 
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Asked what he thought to be the outstanding 
feature of this procedure, Clerk Carr replied: 

“IT would say the most outstanding phase of 
our work is not shown in any printed report, 
but is rather reflected in the highly satisfied 
frame of mind of the people who come into this 
new court, and who receive real guidance and 
assistance, such as was never possible, even with 
the very best of intentions, under the old sys- 
tem.” 


This was supplemented by Judge Cayton, who 
explained that the act permits parties to submit 
cases for conciliation or arbitration regardless 
of the amount involved. Of course this is al- 
ways in theory possible but the theory will work 
only when a competent court invites disputants 
to test their cases in a conciliatory way, or de- 
cides them as arbitrator. 


Brief Account of a Discouraging Situation 


In the city of Birmingham, England, which 
has a population of a million, criminal cases are 
dealt with by a bench of lay justices, who never 
sit singly. The original misdemeanor jurisdic- 
tion has been extended to include, by consent, 
many of the more common felonies. Only a few 
cases are tried in the high court, about enough to 
occupy the time of one judge for three weeks 
each year. The justice rendered is of a very high 
order. Not a penny of salary is paid to these 
justices. 

In Allegheny County, which includes Pitts- 
burgh, this minor jurisdiction is vested in 429 
justices and aldermen. On Jan. 5, 1938 there 
were 85 on full time, 122 on part time, 44 in- 
active, and 33 vacancies in office. These magis- 
trates are fee paid. As to this the records show 
that in the past seven years the county has paid 
in fees and costs to the justices and constables 
from $166,790 to $82,627. (In Birmingham the 
police render constable service without extra 
pay.) 

Reference is had to the Pennsylvania Bar As- 
sociation Quarterly for May, 1938, which em- 
bodies a report by Chairman John W. Cost of 
the committee on minor judiciary. The report 
is supplemented by various official reports. The 
Allegheny County Grand Jurors Association, in 
a formal resolution, said: 


“An examination of the records of cases passed 
upon by the grand juries will prove that an un- 
suspecting public pays an enormous tax for some- 
thing over which they know but little and have 
no way of knowing unless they served as a grand 
juror. One paramount view each grand juror 
learned from this experience was the fact that 
justices of the peace and aldermen have in the 
past, and are still daily advising criminal litiga- 
tion, holding persons to await the action of the 
grand jury for crimes (misdemeanors and felon- 
ies) on evidence that discloses not even civil lia- 
bility for the mere purpose of collecting fees and 
costs. 

It is unfortunate that facts like these call for 
publicity. It appears probable that our petty 
magistrate system in populous counties fosters a 
school in crime, as well as injustice and extrava- 
gance. Unfortunate, because apologicts for the 
Soviets may possibly make odious comparisons. 

Until recently it has been impossible to think 
of filling the important office of local magistrate 
by appointment of the best citizens, as is done 
in England, through the office of lord chancellor. 
We see now that it is not impossible, though 
we would not dare to trust the appointing power 
to mayors, aldermen or supervisors. We could 
do it through a commission composed of citi- 
zens and a few officials, serving without pay, as 
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is proposed in a number of states for the pur- 
pose of filling the office of judges of courts of 
record. And that term, “courts of record,” is 
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one that should become obsolete, as it will be- 
come, when all courts keep records in a super- 
vised system. 


Judge Cockrell’s Success with Informal Trials 


For a number of years Judge Ewing Cockrell, 
a fervent student of judicial administration, has 
preached the need of standard manuals of instruc- 
tion for all kinds of public officers, and especially 
those dealing with convicted persons. Material 
affording information concerning the processes 
of the law in action, prepared by him, will be 
published in a few months. His plans include 
also a school of administration in New York 
City, and a charter has been granted by the 
University of the State of New York recently, 
after experience in a trial term. Trustees of the 
“School of Law Administration” are two former 
law school deans, Roscoe Pound, Harvard, and 
George W. Kirchwey, Columbia, also Dr. John 
Dewey, Jonah J. Goldstein, former judge of the 
court of general sessions, New York City, and 
Judge Cockrell. Headquarters are in the Bar 
Building, 36 W. 44th St., New York. 


In his twelve years of service as judge in the 
Seventeenth Circuit, Missouri, comprising John- 
son and Cass Counties, Judge Cockrell encour- 
aged informal modes of trial, which, in time, he 
called “trial by lawyers.” The idea was a match- 
ing of evidence and law in the courtroom, with 
the judge taking no larger role than appeared 
necessary. The theory derives from facts which 
are obvious to all practitioners, however seldom 
mentioned. The lawyer in his office is an agent 
in administering justice when he advises his 
clients; he further promotes judicial administra- 
tion when he negotiates or sanctions settlements 
of pending suits. 


Even earlier Mr. Percy Werner, of St. Louis, 
had urged practitioners to try their cases before 
a lawyer of their selection, acting as arbitrator, 
but with little success. Much better was Judge 
Cockrell’s success, and in a manner which quite 
as much exalted the lawyer’s role. There was 
the advantage of a courtroom and of reliance on 
judicial powers whenever the “trial by lawyers” 
threatened to bog down. There was promptness 
in judgment entered in any event. 


From the start in 1917 there were cases al- 


ready on the dockets and more or less reluctance 
to chance the informal procedure. Statistics 
submitted by Judge Cockrell show that the aver- 
age for the two counties of cases tried in tradi- 
tional manner was 30 percent for the years 1917- 
1920, and in each three year period succeeding 
until 1928 the following percentages, eighteen, 
ten and six. 

There were of course the normal number of 
cases which were settled before trial, always a 
considerable percentage, but less in courts not 
having congested dockets. There appears to have 
been no set manner of trial by lawyers. The 
Judge presided, always ready to perform his 
function, but encouraging counsel to reach, by 
the proofs and their discussions of the law, an 
acceptable judgment. Juries in civil cases were 
but little needed. 

A great saving of time was effected by waiving 
procedure which permitted defendants to await 
the first day of term before filing answers. Un- 
der informal procedure the cases so tried from 
1922 to 1927 averaged a little less than three 
months from the first day of the term. While 
the attitude of the judge was the largest factor 
in this experience, much depended also on the 
ability of the practitioners and their confidence 
in each other’s honesty and fairness. 

Among the advantages claimed for this infor- 
mal trial procedure by Judge Cockrell are these: 

Attorneys have more time to ascertain the 
law than the judge. The parties are better 
qualified to ascertain the facts than either judge 
or jury. Formal rules, whether useful or not, 
become unimportant, or entirely disappear. De- 
cisions are usually reached in a few days. Equi- 
ties may be considered. Failures and troubles 
involved in judicial selection and tenure do not 
exist; each litigant selects his own judge (lawyer) 
and is a member of the “jury.” Decisions are 
unanimous. Appeals never have to be consid- 
ered, for such trials are final. Arbitrators can- 
not act with equal facility and get all the facts 
and all the law as readily. 


Justice is entangled in a net of form.—Elihu Root. 
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Plan to Rid Evidence Rules of Their Fleas 


At the beginning of the ABA convention in 
Cleveland Dean Wigmore prepared for the local 
press an informative statement of the means em- 
ployed by his committee of the judicial adminis- 
tration section in formulating proposals for 
improvement in rules of evidence. The recom- 
mendations later approved by the section and 
by the house of delegates were published in the 
September number of the ABA Journal (p. 726) 
and in the August number of this Journal (p. 
66). 

The profession should know that the choice 
of topics was made in the broadest possible 
manner. The committee of five included three 
experienced judges; the advisory committee com- 
prised sixty-five practitioners, judges and teach- 
ers of evidence, representing all states. A first 
step was to invite from these seventy-one law- 
yers suggestions as to topics. It took three 
months to get replies, to publish them with brief 
explanations, and to get a vote on them by the 
entire body. The result of the vote was consid- 
eration of thirty-two concrete proposals. Some 
of these had the background of inclusion in the 
federal rules, some were taken from uniform 
acts and many of them were already law in sev- 
eral states. 

A notable concord was discovered in the later 
replies from committee members and advisers, 
many approvals being unanimous or nearly so. 
The section council then approved twenty-eight 
of the proposals. Before submission to the house 
of delegates three were transferred to other ap- 
propriate committees of the section, and the 
remaining twenty-five proposals were approved 
by the house of delegates. Of these ten were 
grouped as recommendations for reference and 
for further study. 

The significance of the work is expressed by 
Dean Wigmore in these words: 


“This report does indeed do one thing; it offers 
for the first time what is really a referendum, 
submitted now to the whole legal profession, for 
such proposals of improvement as would command 
general support at this time.” 

One does not have to read this twice to sur- 
mise that there are many other points that de- 
serve study and improvement, but may not so 
readily acquire wide support. Further the chair- 
man said: 

“There is accumulating a heavy body of public 
opinion which blindly aims to discard much or 


all of these rules. There is a real danger here, 
which we ought to appreciate. I, for one, am 
ready to affirm my entire conviction in the solid 
merit of our system of evidence as a whole. We 
cannot afford to abandon its fundamentals. But 
we must at least try to eliminate, as far as possible, 
the many excrescences of sheer technicality which 
have grown up around it, and which excite the 
criticism of the lay public and of other profes- 
sions.” 

And here he retold the story of David Harum 
and his setter. Asked why he did not do some- 
thing about his dog’s fleas, David’s. reply was: 
“A reasonable amount of fleas is good for a dog. 
They keep hinr from broodin’ over being just a 
dog.”” And here is the conclusion of the article: 

Now the fact is that our law of. evidence has 
been so troubled with fleas, I mean petty tech- 
nicalities, that the system has spent most of its 
time scratching for those technicalities, and it has 
not had time enough to remember that it is really 
a system of evidence—that is, a system for the 
efficient investigation of facts. So this committee 
has caught some of those fleas of technicalities, 
and is proposing that we get rid of them, and give 
the system of evidence a chance to be more otten 
conscious that it is really a system of efficient 
investigation of facts. 


Rules Infested with Barnacles and Bugs 


The need for practitioner education in an era 
of expanding law results in the holding of in- 
stitutes too numerous for separate mention. Study 
of the new federal rules is a main stimulant, but 
even now it is apparent that institutes can serve 
various needs. One to be held under the aus- 
pices of the University of Tennessee law colllege 
at Knoxville, on October 28-29, affords special 
promise because it will reflect on the state’s own 
archaic procedure. Dean Henry B. Witham says 
it belongs to the horse and buggy age. and this 


-expression reminds one again of Dean Wigmore’s 


reference to the fleas in or on the conventional 
rules of evidence. 


Professor William H. Wicker, saying that the 
local procedural rules are “encrusted with bar- 
nacles,” achieves a more appropriate simile. The 
speakers at the Knoxville institute will be Walter 
P. Armstrong, Memphis; Prof. Robert M. Jones, 
Knoxville; Chief Justice Marvin B. Rosen- 
berry, Wisconsin supreme court; Dean Charles 
E. Clark, Yale Law School; and Judge Edward 
R. Finch, New York Court of Appeals. The last 


three named participated in the drafting of the 
federal code. 
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Wisconsin Supreme Court’s Rule-Making 
Power Includes Criminal Procedure 


In the review of judicial council reports in the 
recent August number of this Journal, page 79, it 
was said that the Wisconsin supreme court has 
“rule-making power as to civil litigation.” The 
fact is, as pointed out by Mr. E. E. Brossard, 
official revisor of statutes, that the statute says: 
“The supreme court ... shall . . . regulate plead- 
ings, practice and procedure in judicial proceed- 
ings in all courts of Wisconsin .. .” Language 
quite as inclusive as this appears in the statutes 
in several states, but so far as this Journal has 
known, it was only in Washington that the high- 
est court had construed the word “procedure” 
to include criminal procedure. An explanation 
for this is found in the fact that the agitation 
for rule-making power has appeared to be direct- 
ed to the lawyer’s chief concern, the civil field. 
Attorney-General Cummings’ recent proposal for 
such authority for the purpose of unifying crimi- 
nal procedure in the federal law appears to be a 
first instance. 

The important point is that the Wisconsin 
supreme court did give the text its fullest im- 
port. There is no longer need to wait for a 
legislative session in order to improve rules of 
criminal procedure. A reform widely advocated, 
but with little success, requires pleading of the 
alibi defense. The value of such rule-making 
authority is well illustrated by the action taken 
by the Wisconsin court in this matter. Another 
factor crops out. also, and that is the need for 
study and stimulus on the part of an advisory 
council. When the Wisconsin rules committee 
first recommended such a rule the court made 
no response. After waiting a year (enough cer- 
tainly for courtesy) the recommendation was re- 
peated, and this time evoked a rule which might 
as well be here quoted for the benefit of those 
interested. Its section number is 355.085. 


Alibi to be pleaded. \n courts of record in case 
the defendant intends to rely upon an alibi as a 
defense, he shall give to the prosecuting attorney 
written notice thereof on the day of the arraign- 
ment, stating particularly the place where he claims 
to have been when the offense is alleged to have 
been committed; in default of such notice, evidence 
of the alibi shall not be received unless the court, 
for good cause shown, shall otherwise order. 
Supreme Court Order, effective Jan. 1, 1935. 


In some instances such a rule requires notice 
a certain few days before trial. The above text 
seems much better because trial can be deferred 
long enough to permit of investigation for the 
state. At the same time the provision for dis- 
pensing with the notice, in the discretion of the 


trial judge, should render any honest criticism 
impossible. 





Judicial Power to Unify Court System 


For more than thirty years the Wisconsin law 
has permitted the seven supreme court justices 
to sit in two divisions, but this method has 
never been tried. Chief Justice Rosenberry, at 
the convention of the State Bar Association, 
asked for bar opinion as to this matter. A rea- 
son for lack of interest was disclosed in his state- 
ment that not for forty years has the supreme 
court adjourned without completing its calendar. 


It was more significant that the Chief Justice, 
discussing the problem of unifying the court sys- 
tem, said that the constitution gives the su- 
preme court “a large area of unused power of 
supervisory control over inferior courts.” Before 
the court could utilize this power fully there 
should be a thorough study of the calendars of 
the trial courts. He suggested that the statutory 
board of circuit judges would be best qualified 
to get the needed facts and should have neces- 
sary funds. The matter was referred to the 
board of governors for consideration. Organiza- 
tion of the circuit judges has gone far to facili- 
tate court administration, but cannot in itself 
extend to the entire system of trial courts. The 
state has seventeen special local trial courts, all 
created by separate acts, and with diverse juris- 
diction and procedure. 


It was many years ago that the State Bar 
Association began work in respect to coordina- 
tion of courts. The assurance given by the Chief 
Justice should afford all the needed encourage- 
ment. 


Where Clients’ Interests Come First 


The delays through continuances of cases on 
a trial calendar is like the weather in the sense 
that it sometimes afflicts everybody, but nothing 
(much) is done about it. Several years ago, at 
a session of the judicial section of the American 
Bar Association, Executive Judge Ira W. Jayne, 
of the Wayne County circuit court in Detroit, 
told of a successful practice in his court. One 
adjournment by stipulation of counsel is allowed. 
“All other adjournments must be by stipulation 
of clients in writing or for cause shown, sup- 
ported by motion and formal affidavit.” 

The Wayne County circuit court has made a 
stubborn and resourceful struggle for several 
years to bring cases to trial early, and in a 
period when less help was available through visit- 
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ing judges than formerly. The court has a 
bench of eighteen judges and jurisdiction in a 
county of nearly two millions. On the whole 
the bar has given substantial aid to the court 
in respect to pretrial as a means of stabilizing 
the call and in support of the rule concerning 
continuances. With this aid the court can ren- 
der great assistance to counsel by insuring trial 
at a definite time, and the trial rooms can be 
kept steadily at work. 

It is interesting to know also that it was from 
Judge Jaynes’ sensible handling of the chancery 
docket that pretrial of all cases came into use 
in this court. {Headlines are often more diffi- 
cult than all the rest. It will be seen that the 
lawyers and judges benefit along with clients 
through adherence to this practice. | 





Rule-Making in New Jersey 


The New Jersey practice act of 1912 is often 
referred to because it was an early and con- 
spicuous instance of conferring rule-making 
power, and resulted in a notable improvement in 
practice. Referring to this act in the June num- 
ber of this Journal, p. 34, there was error in the 
reference. The act is found in revised statutes, 
2:27—148 to 149.3. This act applies only to 
courts of law. Later the same power was given 
to the court of chancery by the chancery act 
of 1915 (chap. 116) now found in revised 
statutes 2:29—16 and in other later sections. 
For this correction the JouRNAL is indebted to 
Mr. J. H. Thayer Martin, Newark. 





Timid Use of Pretrial in San Francisco 


Pretrial hearings were begun in the San Fran- 
cisco superior court August 22 by Presiding 
Judge Ward, who turned the assignment over 
to Judge Elmer E. Robinson on September 14. 
The latter is quoted as saying that a thorough 
and fair trial will be made, and if supported 
by the bar and effective in clearing calendars 
to the satisfaction of the presiding judge, it may 
become a permanent practice. It is reported also 
that: “Only by voluntary agreement will cases 
come under the present experiment.” 

It is doubtful if there can be a “fair trial” if 
the court deals only with cases in which both 
sides agree in taking the initiative. Cases so 


brought in should be readily disposed of, but the 
real test calls for equal treatment of all pending 
actions at law. The fear on the part of elected 
judges that they may offend practitioners is the 
principal cause for slow trials, dilatory motions, 
and congested calendars. The farmer knows; he 
does not leave it to his calves to wean them- 
selves, but dips their noses in a bucket of milk. 





Bar Cooperation in Professional Planning 


The Ohio State Bar Association, which has a 
council of delegates representing the numerous 
local associations, was prompt in making prepa- 
ration for consideration of matters recommended 
by the American Bar Association for general dis- 
cussion. “This year,” says the Ohio Bar Associa- 
tion Report, “the council of delegates will have 
an opportunity to participate in a wide program 
of activities which will be transmitted by the 
American Bar Association to the Ohio Association 
in order that the latter organization may in turn 
ascertain the sentiment of members of the local 
bar associations upon proposals.” 

This represents the fulfillment by Ohio lawyers 
of a procedure designed to integrate planning 
from the smallest unit to the largest. There will 
be communication by a two-way road. 

The Ohio conference of delegates is composed 
of representatives of all lawyer societies that wish 
to participate by naming two delegates. Locals 
are entitled to one additional delegate for every 
quota of 200 members above the first 200. Dele- 
gates must be members of the state association. 





Judicial Appointment in California 

The latest instance of judicial appointment in 
California under the constitutional amendment 
which provides for appointment by the governor 
and ratification by the chief justice, the attorney- 
general and the presiding judge of the district 
court of appeal, was to the appellate court in 
the fourth district. The appointee was Indre 
Lloyd E. Griffin, of San Diego. This would not 
be of interest in other states but for the fact 
that the lawyers of the district voted their pref- 
erence, and the governor’s choice was in accord 
with their vote. Even politically minded gover- 
nors are disposed to heed bar advice when offered 
openly and in an assured manner. 





While we are all for reform, we are mildly for reform; we 
don’t put any beef behind it, we don’t put any power behind it. 
Nobody is in danger of being run over by it if he gets in the way. 


—Henry W. Taft, N. Y. (1924) 
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Bar Association Activities 


Under this head the Section of Bar Organization Activities of the American Bar 
Association will regularly present new items of a practical bearing on the every day 


work of state and local bar associations. 


The secretaries of all state bar associations 


constitute the committee on news reporting. Items should be submitted to one of the 


following bar executives: J. 


L. W. Henney (Ohio), Gilson G. Glasier (Wis.), and F. 


B. H. Spellman (Okla.). The cooperation of all bar officers, editors and committee 
members in furnishing items of interest is earnestly solicited. 


Big Job for Junior Bar Conference 


Chairman Ronald J. Foulis, St. Louis, of the 
ABA junior bar conference, has planned much 
greater activity for the coming year. The public 
information program of last year, “made to 
penetrate to those elements in the population 
which least understand the mysteries of law and 
government and have the most distorted picture 
of the lawyer’s function in the social organiza- 
tion,” is to be extended far beyond the “fifteen 
populous centers.” 

Other parts of the extensive program are 
briefly stated as follows: to encourage establish- 
ment in all states of bureaus of legislative draft- 
ing and research; to aid in obtaining more data 
on the economic status of the profession; and 
to advocate adoption in more states of the ABA 
proposals for relieving judges of political haz- 
ards through an ideal form of selection and 
tenure. 

The information program will be carried out 
under a force of state and local directors, who 
will be responsible to Milford Springer, of Wash- 
ington, D. C. Under Mr. Springer’s direction 
over a thousand junior members organized, more 
than 400 addresses were delivered and there were 
sixty-three local and three national radio pro- 
grams. It is estimated that over 5,000,000 peo- 
ple heard these talks. In their preparation good 
sense is shown in not advising listeners to take 
business to lawyers. The addresses are educative 
as to a part of government concerning which only 
a few people have definite knowledge, and of 
which many are curious. 


Utah State Bar Has Good Record 


The Utah State Bar board has a committee to 
consider holding the annual meeting in a summer 
month, and also of having both winter and sum- 
mer meetings. The time will probably come when 
state bar organizations will consider two con- 
ventions a year a minimum, though the need is 
less in states in which the executive board has 
positive powers. The Utah Bar is one of several 
which created a judicial council, and pays its 
cost. It has turned over to the council a number 
of important legislative problems. Council mem- 


bers who leave home to attend meetings in Salt 
Lake City receive only transportation costs, 
which proves fidelity to bar work and implies 
but slight outlay by the Bar. The history of 
this bar since being integrated indicates a high 
average of personnel. 

The Utah junior bar section did not wait for 
a decision on the question of two yearly meetings, 
but held a convention in May, and about two 
hundred lawyers registered for a two-day meet- 
ing, the sessions of which were given over to 
such solid topics as appellate procedure, federal 
procedure and evidence. 


Applying “Trouble-Shooters’” Method 


Members of the Cincinnati bar have been 
asked to report to the public relations commit- 
tee unfavorable reflections upon the integrity of 
lawyers and inaccurate statements of the posi- 
tion of the bar detected by them in news items, 
cartoons, speeches, movies and radio programs. 
The committeee will report to the executive com- 
mittee so that it may choose the appropriate 
means for counteracting unfair comments. 


Arkansas Bar Favors Rule-making Power 


The Arkansas State Bar Association is not only 
on record in favor of broad rule-making power 
for the supreme court, but proposes to have this 
power explicit in the constitution. Its commit- 
tee, according to a letter written by Mr. J. F. 
Loughborough, of the Little Rock bar, has 
phrased the amendment as follows: 

“The supreme court shall make rules regulating 
the practice of law and the professional conduct 
of attorneys at law.” 

Submission of the amendment to the voters 
required 18,000 signatures to the petition. The 
committee secured 26,000 names and filed the 
petition on July 6. The measure will be on the 
November ballot. 

Without waiting for election returns it may 
be said that resistance on the part of the profes- 
sion to the principle of judicial rule-making 
power appears to be less every year. The ex- 
perience in thirteen states, listed in the June 
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number of this Journal, dispels fear as to conse- 
quences; it proves that the only ground for com- 
plaint lies in the reluctance of courts to utilize 
the rule-making power. In this respect the pro- 
fession is most to blame. A first step should 
be to offer a practical plan of research and draft- 
ing along lines now familiar because of the tech- 
nic employed by the United States supreme court 
committee. The work done by that committee 
makes it much easier in every state, and from 
this time the expense should be slight. 


Texas Bar Association Flourishes 


Two major ambitions were achieved in the 
present year by the Texas Bar Association. It 
was planned to set up a central office under the 
management of an executive secretary and to 
publish a monthly journal. The lack of sufficient 
income had prevented an earlier start, though 
increased membership gave promise of ultimate 
success. Rather than wait longer it was decided 
to solicit subscriptions. Publication of the Texas 
Bar Journal was begun in January. In the Feb- 
ruary number Judge Ben H. Powell, chairman of 
the soliciting committee reported that more than 
$4,000 had been received, nearly all in small 
sums, and as soon as possible the office was es- 
tablished, with William B. Carssow as executive. 
President David A. Simmons, who brought much 
energy to bear on these projects, is succeeded by 
Judge Powell. A very newsy and well edited 
journal is published. The Association has been 
among leaders in employing sections as substi- 
tutes for certain standing committees. All of 
these things help to make the Association indis- 
pensable to active lawyers, and so more than 
repay members for their dues. 


Problem of Choosing Bar Executives 


In most official state bars members of the ex- 
ecutive board are chosen through mail balloting 
and the system appears to have worked perfectly. 
In North Dakota the board members are elected 
by those who attend the annual convention. In 
North Carolina members meet and elect a repre- 
sentative in each district. The Mississippi act 
provides for election at the annual meeting 
through caucuses held by the members present 
from each circuit. Apparently the only reason 
for this is to encourage attendance at the con- 
vention. But, contrarily, the act permits also 
the counting of absentee ballots received in ad- 
vance through the mails. 

It will be seen then, that if candidates solicit 
support, there may easily be enough absentee vot- 


ing to defeat a majority of those present at the 
caucus. There has been such solicitation, and it 
is now proposed that it be forbidden, and that 
candidates shall submit oaths assuring that there 
has been no solicitation or trading of any sort. 
The committee report says that the absentee vot- 
ing is “tainted with the same evils,” and that 
“only those members who show sufficient interest 
in the proceedings and activities to attend the 
annual meetings should be permitted to vote for 
commissioners,” although amendment by legisla- 
ture is not presently recommended. The diffi- 
culty is that absence may not be due to lack of 
interest. Not all can attend. In states where all 
voting is by mail, membership interest appears to 
be stimulated, or at least the member is assured 
of something more than merely paying dues. The 
essential need is genuine’ representation, which 
cannot be afforded through representation only 
of those who attend conventions. Where there 
is mail voting solicitation is harmless, for the 
ballot is secret. 


Unrestricted Appointment to Bench 


The Washington State Bar appears to be mak- 
ing little progress in respect to relieving judges 
of political dependence, but its committee on 
judicial selection, in a recent annual report, tells 
of other important activities. The report con- 
gratulates the profession on an appointment to 
the supreme court made by the governor after 
consultation with the committee. The commit- 
tee highly approves also of “a number of new 
appointments to the superior court,” and this 
after observing their functioning. 


The report brings to mind the curious fact that 
lawyers never object to appointments to fill va- 
cancies until an election shall be held, even though 
there be no check on the governor’s choice. They 
do in some instances criticize certain selections, 
but not the system. It is never called undemo- 
cratic. 

The committee report, however, points to a 
weak spot. “We are experiencing considerable 
difficulty in inducing lawyers to accept these po- 
sitions who, the committee feels, would be a great 
advantage in the administration of justice.” The 
reluctance to accept, the committee finds, “is pri- 
marily due to the fact that the good men of the 
profession, generally speaking, do not like the 
odium incident to a campaign for reelection to a 
judicial office.” In other words, the competitive 
campaign is the deterrent. But submission of 
his name to the electorate without competition 
would deter no judge fit for his post. Which, 
then is the less democratic, the voting on the con- 
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tinuance of a judge, or the voting as to a choice 
between two or more candidates only one of 
whom, at the most, has made a record? 


Practical Way to Assist Courts 


Is it true that court employes in every state 
are selected by politicians? That is the belief of 
Joseph F. Cailahan, author of a convincing argu- 
ment which appeared in the August, 1938, num- 
ber of the Bench and Bar, official publication of 
the Lawyers Association of St. Louis. Even if 
the choice of a court clerk or bailiff is well made 
there is a great inherent evil in the uncertainty 
of tenure. All these places involve trust, and 
most call for training and special talents. There 
should be, of course, tenure during good behavior. 
Here is a field for ambitious bar associations, 
local or state, to take a hand. The journal quoted 
has reached its fourth year. It is not a large one, 
but it deserves a high rating for the material it 
publishes. 


Recodification Sought in North Dakota 


Recodification of statute law is the main ob- 
jective at this time of the North Dakota State 
Bar. President Aloys Wartner, Sr., urges every 
member to discuss the matter with his represen- 
tative and senator that there may be an accom- 
plishment “that is not only worth while to all 
the lawyers but also to the whole citizenry of 
the state.” This work nears completion in South 
Dakota, and would not have been undertaken, 
however necessary, but for the State Bar. The 
work is done by lawyers and judges under the 
superintendence of the supreme court. 


Toledo Lawyers Keen for Study 


The Toledo Bar Association, after experience 
with law institutes, has a program for the fall 
and winter of afternoon meetings every other 
week for discussion of current legal develop- 
ments, and also of evening sessions from time to 
time when speakers of national prominence will 
deal with special problems. The arrangements 
are in the hands of a strong program committee 
headed by Charles W. Racine. 


Primary Laws Encourage Advertising 


Section twenty-seven of the ABA canons of 
legal ethics says that “solicitation of business by 
circulars or advertisements, or by personal com- 
munications or interviews not warranted by per- 
sonal relations, is unprofessional.” The ethics 
committee of the Cleveland Bar Association re- 
cently ruled that a lawyer who is a candidate for 


public office may properly solicit votes through 
letters written on his personal stationery. The 
committee may or may not have been influenced 
by the fact that personal or circular letters issued 
by candidates are of little significance when 
compared with the publicity necessarily given all 
candidates by newspapers. Primary laws make 
it a simple matter for a lawyer to be listed among 
candidates for nomination, and there can be no 
form of advertising more effective and less 
costly. In Canada this situation, in respect to all 
candidates, is dealt with by requiring a reason- 
able deposit of money by every candidate, so that 
if he does not receive a minimum percentage of 
the votes, the local government is at least reim- 
bursed for the expense entailed. That cuts down 
the number of speculative or advertising candi- 
dacies. There are more people nowadays reach- 
ing the conclusion that filling the office of judge 
should be accomplished without jamming the 
lists of candidates with the names of mere ad- 
vertisers. At the last judicial election in Detroit 
there were over 300 lawyers’ names on the pri- 
mary ballots and in the newspapers. A deposit 
of a small fee would doubtless have gone far to 
prevent this kind of lawyer advertising. 


A State Bar More Than Solvent 


About four years ago the California State Bar 
faced the possibility of defending itself against 
an attack which took the form of a referendum 
on a proposed statute which would permit corpo- 
rations to practice law. The emergency passed 
with a satisfactory understanding between the 
bar and the would-be encroachers, but the lesson 
then taught resulted in economies which have 
produced a surplus of $45,000. This is doubtless 
sensational news in other states, but when one 
considers that the surplus amounts to no more 
than $4 per capita, it seems moderate. 

There appear to be few bar associations in this 
country that do not live in a hand-to-mouth 
fashion and are thankful to be solvent. There are 
few which do not limit their activities because of 
limited income. To increase dues usually would 
reduce membership, and nothing is more impor- 
tant to voluntary associations than membership 
increase. 

In Canada substantial reserves are a regular 
feature of national and provincial bars. That will 
doubtless be the case some time in this country. 
Meanwhile many needed activities languish. Prob- 
ably about half of all practitioners pay some bar 
association dues; why should there not be volun- 
tary annual contributions to raise the pitifully 
low average? 
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Survey Made of Local Bar Work 


The president of the Milwaukee Bar Associa- 
tion, William Doll, has enabled the JouRNAL to 
report on a study which was made of the organiz- 
ation and methods of work in city associations in 
twenty-five cities. Information was requested in 
reply to twenty-seven questions under the follow- 
ing heads: dues; full-time secretary; principal 
activities; sectional organization; ladies’ auxili- 
ary; junior bar; number of eligible lawyers; and 
number of members. 

That there were responses from all but one of 
the twenty-five associations proves the success of 
the inquiry. Together with answers to questions 
there were extended replies and printed material. 
The information was compiled in digest form and 
distributed among committee chairmen and other 
interested persons. It has been used as a guide 
in determining activities to be enlarged, innova- 
tions to be adopted and policies to be abandoned. 

The Milwaukee Association was considering 
publication of a bi-monthly journal. The infor- 
mation on this subject aided materially in plan- 
ning and bringing out the Association’s new 
journal, The Gavel. Advice from other associa- 
tions enabled this venture to be assumed without 
cost to the Association. Much information was 
also afforded concerning the amount of dues paid. 
It was found that in Milwaukee the percentage 
of membership was below the average, being 50 
percent of eligibles, whereas Indianapolis had 75 
percent, Minneapolis and Seattle 70 percent, 
Cleveland 60 percent, and some as low as 35 
percent. 


The value of full-time secretaries was shown. 
Eight associations reported this feature. And in 
eight cities the bar maintained a placement bu- 
reau to facilitate the employment of lawyers. The 
survey showed a trend toward creating sections 
for various fields of practice. In Minneapolis 
this has gone farthest. As to a women’s auxiliary, 
for members’ wives, there was little encourage- 
ment, this being a feature of only one association. 
Most associations indulge in danges, golf tourna- 
ments and picnics. 

In ten cities junior bar membership was re- 
ported and in all of them emphasis was placed 
on the need for appointing many young men to 
all committees. In Chicago the proportion of 
juniors is twenty percent in all committees. 

In respect to meetings the Minneapolis Associa- 
tion has weekly luncheons, half devoted to legal 
addresses and half to current topics. Such meet- 
ings are also weekly in Seattle and Washington. 
In a number monthly meetings are devoted to 
legal topics, while Cleveland has gone far with 
three-day institutes. In Cleveland also much 
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effort has been expended for many years in rec- 
ommending judicial candidates. In Atlanta there 
has been a publicity campaign by mail and news- 
paper advertisements to inform the public con- 
cerning the lawyers place in the business life of 
the community. 

President Doll sums up as follows: 

“The net result of this survey has been to broaden 
our view of association possibilities, to point the 
way to new projects and to check our experience 
against others—to keep us from working in the 
aark. The results indicate in a small way what 
will be accomplished by the new section of bar 
organization activities of the American Bar Asso- 
ciation. Through that medium an exchange of 


views can be made more intimately and currently 
each year.” 


Iowa Not Yet Ready for Integration 


The Iowa Bar Association was rather slow in 
arriving at appproval of bar integration, but 
when it did so arrive, it put on a campaign 
that has never been excelled. The position was 
taken that the supreme court should be peti- 
tioned to provide a scheme of organization. The 
Association properly took the position that it 
should not, as an Association, press the need 
upon the court. Accordingly plans were made for 
a very thorough and costly survey of bar opin- 
ion throughout the state, to which President 
Burt J. Thompson devoted most of his time for 
several months. 


Since there was no corrected list of Iowa 
lawyers the only way to reach them was through 
their county and district associations, and this 
was the appropriate way although it called for 
heroic work. The result was the filing of a sup- 
plemental petition, brief and argument in the 
September, 1937, term. The brief was a remark- 
able document. It showed the number of names 
by counties of individual lawyers who signed 
petitions, the result also of a personal canvass 
in thirteen counties, the dates upon which the 
local associations acted, the percentage of votes 
for and against, the total number of lawyers in 
each county, and an application of the percentage 
of those reached to the total membership. Proof 
of all this action was filed in the office of the 
supreme court clerk. 


In the most populous county every lawyer, to 
the number of 572, voted for integration in the 
manner proposed. The tabulation attached to the 
supplementary petition shows thirty-four counties 
in which the affirmative vote was unanimous. 
In 76 counties there was majority approval; 
in 11 counties disapproval by a majority, and 
in three counties a tie vote. Ninety of the state’s 
ninety-nine counties were tested, the others being 
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without organization. Thirty-three of thirty-seven 
district judges voted separately for integration. 
Of the junior lawyers 366 signed a separate pe- 
tition to the court. 

Then came the waiting. For seven months there 
was nothing to show that the justices had heard 
about the petition. Finallly, in the middle of 
July a mail vote was taken by the supreme 
court and a majority of forty votes were adverse 
to integration as proposed. There are believed 
to be about 3,100 lawyers in Iowa. The number 
of those voting was 2,550. There is now no 
expectation that the court will grant the peti- 
tion. But education of the bar generally through- 
out the state progresses and this fall the people 
vote to fill two places on the court. 

Mr. Thompson believes that a mistake was 
made in formulating a scheme of organization 
in advance; that the petition should have been 
merely for approval of the idea of an inclusive 
bar organization. There should also have been 
formal discussions between the bar executives 
and the court, but even this would not have 
removed the embarrassment involved in a pend- 
ing campaign for reelection of two justices. 


Montana Bar Seeks Integration 


It will doubtless surprise readers to learn that 
the Montana State Bar Association has reached 
its fiftieth year. At its recent convention the 
secretary was able to report that more than 
half of the practitioners in the state were Asso- 
ciation members. A leading feature of this semi- 
centennial meeting was an address on bar in- 
tegration by President George Brand of the 
Michigan State Bar. For the first time the vote 
on this question was unanimous, and a resolution 
was adopted which provides for a committee 
to present the matter to the supreme court. If 
the court is reluctant to act, the committee is to 
draft a bill which will direct the court to make 
rules. A majority of the members of the Asso- 
ciation have striven for legislation for several 
years. Their hopes are now much stimulated. 


Case Book on the Legal Profession 


The importance of acquainting the law 
student with the history and organization of 
the legal profession as well as its ethics seems 
self-evident. This information has been taught 
in more or less piecemeal fashion in a number 
of law schools and it is only recently that satis- 
factory books for the use of the law student 
have appeared which can be said to cover the 
subject in a satisfactory manner. Cases and 
Material on the Legal Profession, by Prof. El- 


liott E. Cheatham of the Columbia Law School 
is the latest of these. 


While there has been complaint by the law 
schools that a simple course in legal ethics is 
not of sufficient intellectual content to stimulate 
students and stir the imagination, such a criti- 
cism does not apply to the broader course which 
this book covers excellently. It contains many 
chapters and excerpts which will prove of great 
interest to students and there is a wealth of 
references and a bibliography. 


An important section gives the student a brief 
review of the methods of judicial selection in 
the United States, as part of a chapter entitled 
“The Judge.” The last chapter in the book is 
devoted to a discussion of developments in the 
profession and its work, with some brief dis- 
cussion of legal education, various types of legal 
aid and the rise of administrative tribunals. 


The main part of the book deals with the 
ethics of the profession and presents, usually in 
the form of excerpts from cases, a general pic- 
ture of some of the things which lawyers can 
and cannot do. Considerable space is given to 
unauthorized practice. 


President Taft on Removal of Judges 


President Taft, who never lost an opportunity 
to urge procedural reform or to condemn the 
judicial recall, realized the inadequacy of im- 
peachment procedure as a means for accomplish- 
ing the removal of unfit or unworthy judges. Ad- 
dressing a Chicago audience on March 9, 1912, 
he proposed a substitute for impeachment in the 
following words: 


“We have had very few corrupt judges. It is 
said that we cannot remove them except by the 
cumbersome method of impeachment. /f it is 
thought wise to improve the methods of removal, 
or to increase the reasons for removal, this can 
be done by the creation of a tribunal for the 
purpose. Make it impartial; give the judges 
who deserve removal a hearing, and then let 
proper action follow. But that is a very differ- 
ent thing from leaving to disappointed litigants 
the power to remove the judge whose decision 
has been against them. On the whole the judi- 
ciary of this country, appointed and elected, are 
a highly honorable and learned body of men. It 
has been the habit to abuse the courts, when as 
a matter of fact the abuse should be leveled at 
the procedure and the circumstances which have 
tied the hands of the judges in giving greater 
expedition and greater certainty of punishment 
in the criminal law and less cost of litigation in 
civil cases.” 
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Colorado 
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Connecticut 
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Roscoe O. Bonisteel, Ann Arbor 
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R. E. Kleinschmidt, Hillsboro 
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Chapman, 
Loucks, 
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Burton W. Musser, 
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Schiller, Salt Lake City 
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